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on the Property. Wells Fargo was not named as a Defendant in this lawsuit. On January 11, 
2011, Plaintiffs obtained a judgment and decree of foreclosure with respect to the Property. The 
total amount of the judgment was $36,624.67, which included accrued interest, costs, and 
attorneys' fees. A true and correct copy of the judgment is attached to the affidavit of Brian R. 
Langford which is filed concurrently with this brief. 
Following the entry of the judgment, Plaintiffs scheduled the pending sheriffs sale and 
caused notice of the sale to be published. On January 21,2011, Plaintiffs, through their attorney, 
sent a letter to Wells Fargo. In the letter, Plaintiffs take the position that their lien is superior to 
the interest of Wells Fargo, and that any sheriffs sale of the Property would eliminate Wells 
Fargo's interest in the Property. A true and correct copy of the letter is attached to the affidavit 
of Brian R. Langford which is filed concurrently with this brie£ 
III. Standards 
By its motion, Wells Fargo seeks merely to preserve the status quo until such time as 
issues surrounding lien priority and status and the parties' respective interests in the property can 
be ascertained. The Court may grant a preliminary injunction when it appears that the 
commission or continuance of an act may result in great or irreparable injury. I.R.C.P. 65(e)(2). 
The rule is well established that the decision to grant, or to refuse to grant, a temporary 
restraining order is addressed to the sound discretion of the trial court. Beech v. U.S. Fidelity & 
Guaranty Co., 30 P.2d 1079, 1081, 54 Idaho 255 (Idaho 1934). 
IV. Argument 
A. Plaintiffs' Lien on the Property is Invalid or Has Otherwise Expired Under 
Idaho Law. 
Brief in Support of Motion for Preliminary Injunction 
and Temporary Restraining Order- Page 3 
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In their Complaint, Plaintiffs alleged that they complied with all statutory requirements 
with respect to service of the claim of lien, and that they therefore had a valid lien on the 
Property pursuant to Idaho Code § 45-501 et seq. See Complaint, at~ 21, 23. Because Wells 
Fargo did not have the benefit of participating in discovery in this case, it is unable to take a 
position with respect to whether Plaintiff complied with all of the provisions ofldaho Code§ 45-
507. However, based upon the dates alleged in the complaint, it appears that Plaintiffhas failed 
perfect its lien on the Property as required by Idaho Code§ 45-510, and as a result, whatever lien 
rights it may have had with respect to the Property have now expired. 
Idaho Code §45-510 provides: 
No lien provided for . in this chapter binds any building, mmmg claim, 
improvement or structure for a longer period than six (6) months after the claim 
has been filed, unless proceedings be commenced in a proper court within that 
time to enforce such lien[.] · 
The Idaho Supreme Court has held that this statute both "creates and limits the duration of [a 
mechanic's] lien." Palmer v. Bradford, 388 P.2d 96, 99, 86 Idaho 395, 401 (Idaho 1964). 
Moreover, the Court explained that if the filing of the claim of lien, and the commencement of an 
action to enforce the lien are not completed within the time required by statute, then "no 
jurisdiction exists in the court to enforce the lien." !d. In short, "[ w ]hen the limit fixed by statute 
for duration of the lien is past, no lien exists, any more than if it had never been created." !d. 
In this case, Plaintiffs filed their claim on lien on March 10, 2008. Thus, according to 
Idaho Code § 45-510, Plaintiffs would have been required to commence an action to enforce 
their lien by no later than September 10, 2008 in order to preserve their claim. However, the 
instant action was not commenced until September 12, 2008, i.e., two days late. Rule 6 of the 
Idaho Rules of Civil Procedure provides that in computing the time period allowed by any 
Brief in Support of Motion for Preliminary Injunction 
and Temporary Restraining Order- Page 4 
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applicable statute, the "last day of the period so computed is to be included, unless it is a 
Saturday, a Sunday, or a legal holiday, in which event the period runs until the end of the next 
day which is neither a Saturday, a Sunday nor a holiday." I.R.C.P. 6{a). In this case, the final 
day of the six month period fell on a Wednesday, and it was not a legal holiday, thus Rule 6 
would be inapplicable here to extend the deadline to commence suit. 
Because Plaintiff failed to commence any action to enforce its lien within the time 
required by Idaho law, whatever lien rights it may have had with respect to the Property have 
now expired. 
B. Plaintiffs Cannot Extinguish Wells Fargo's Interest in the Property Without 
Affording Wells Fargo Due Process. 
Plaintiffs have taken the position that any claim of lien which it may have on the Property 
has priority over the interest of Wells Fargo, and that a sheriff's sale on the property would 
eliminate Wells Fargo's interest in the Property. This position runs contrary to Idaho law. 
The Idaho Court of Appeals has addressed the issue of a lien claimant's failure to name 
competing encumbrancers in an action to foreclose a mechanic's lien. See Bonner Building 
Supply, Inc. v. Standard Forest Prods., Inc., 682 P.2d 635, 106 Idaho 682 (Id. Ct. App. 1984). In 
that case, the court noted that no Idaho statute mandates the joinder of specific parties to a lien 
foreclosure action. Id, 682 P .2d at 638. In fact, Idaho Code § 45-1302 suggests the joinder of 
additional parties is optional. That statute provides: 
In any suit brought to foreclose a mortgage or lien upon real property ... the 
plaintiff, cross-complainant or plaintiff in intervention may make as party 
defendant in the same cause of action, any person having, claiming or appearing 
to have or to claim any title, estate, or interest in or to any part of the real . . . 
property involved therein, and the court shall, in addition to granting relief in the 
foreclosure action, determine the title, estate or interest of all parties thereto in the 
same manner and to the same extent and effect as in the action to quiet title. 
Brief in Support of Motion for Preliminary Injunction 
and Temporary Restraining Order- Page 5 f 
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Idaho Code § 45-1302. The Bonner court explained that prior to the enactment of this statute, 
the Idaho Supreme Court had held that a lien foreclosure action must be commenced within six 
months against "the persons versus whose interests the lien is being asserted; otherwise the lien 
was lost as to those persons." !d. (citing Western Loan and Building Co. v. Gem State Lumber 
Co., 185 P. 554, 32 Idaho 497 (1919)). In Western Loan, the Idaho Supreme Court concluded 
that failure to commence a foreclosure action against a mortgagee of the property within the six-' · 
month time limit resulted in the loss of the claimant's lien as to the mortgagee. 185 P. at 555. 
The Bonner court noted that this result encouraged judicial efficiency and fmality of litigation. 
682 P.2d at 639. That court further highlighted the constitutional implications at stake: 
!d. 
If I. C. § 45-1302 were applied so as to terminate the rights of other parties having 
an interest in the property, where they were not named in a lien foreclosure action 
simply at the election of the foreclosing claimant, issues of a constitutional 
dimension could arise. In such a case, holders of other recorded interest in the 
property could be deprived of valuable property interests without notice and 
opportunity to be heard-a deprivation of due process. 
Certainly valuable property interests are at stake in this case. Wells Fargo has been 
deprived of the opportunity to be heard in this Court and to protect its interest in the Property. 
V. Conclusion 
For the reasons stated herein, Wells Fargo respectfully requests the Court to issue a 
temporary restraining order, to prevent the sheriffs sale currently scheduled on March 3, 2011. 
DATED: March 1, 2011. 
ROUTH CRABTREE OLSEN 
By:~ 
B:giOTdJOfCOunsel 
Attorneys for Wells Fargo Bank, N.A. 
Brief in Support of Motion for Preliminary Injunction 
and Temporary Restraining Order - Page 6 
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Lance E. Olsen I ISB No. 7106 
Derrick O'Neill I ISB No. 4021 
Brian R. Langford I ISB No. 7747 
ROUTH CRABTREE OLSEN 
300 Main Street, #150 
Boise, Idaho 83 702 
Telephone: (208) 489-3035 




Attorneys for Wells Fargo Bank, N.A. 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
STATE OF IDAHO ) 
) ss 
County of Ada ) 
Case No.: CV OC 2008-0000469 
AFFIDAVIT OF BRIAN R. LANGFORD 
BRIAN R. LANGFORD, after first being duly sworn upon his oath, deposes and says as 
follows: 
1. I am an attorney for Wells Fargo in the above-referenced matter and I make this 
affidavit of my own personal knowledge and belief. 
2. Attached hereto as Exhibit A is a true and correct copy of a letter from Plaintiffs' 
counsel, dated January 21, 2011 and addressed to Wells Fargo Bank, N.A. 
Affidavit of Brian R. Langford - Page 1 








3. Attached hereto as Exhibit B is a true and correct copy of a Deed of Trust dated 
November 29, 2007, and recorded as Instrument No. 514215 in the real property records of 
Fremont County, Idaho. 
4. Attached hereto as Exhibit C is a true and correct copy of the Judgment, Decree of 
Foreclosure, and Order of Sale entered by this Court on January 11, 2011. 
DATED: March 1, 2011. 
ROUTH CRABTREE OLSEN 
By: 
Bri angford, Of Counsel 
Attorneys for Wells Fargo Bank, N.A. 
SUBSCRIBED AND SWORN To before me this_,_ day of March, 2011 
Affidavit of Brian R. Langford -Page 2 
~ "--n Ulu4L 
Notary Public for Idaho 
Residing at Meridian, Idaho 
Commission expires: 08/31/2011 






Steven J. Wright, P.A.* 
David A. Johnson, P.A. 
Andrew M. Wayment, P.A. 
• Also admitted in Texas 
January 21, 2011 
Via Certified Mail 
Wells Fargo Bank N.A. 
PO Box 5137 
Des Moines, lA 50306-5137 
WRIGHT JOHNSON 
& WAYMENT PLLC 
P.O. Box· 52251 
477 SHOUP AVENUE, SUITE 109 
IDAHO FALLS, IDAHO 83405-2251 
(208) 535-1000 
(208) 523-4400 FAX 
dj@lda.net 
Kristi L. Richardson 
Cerlijied Paralegal 
Roger B. Wright, P.A. 
of Counsel 
Re: Deed of Trust #514215, recorded in Fremont County, Idaho #514215 
Borrowers: Kevin and Tanya Garn 
. Dear Sir or Madam: 
I represent Chris and Jill Magleby, d/b/a Selective Builders, who recently obtained a 
Judgment and Order of Foreclosure against the property located at 3635 Redtail Street, 
Island Park, Idaho, legally described as: 
Lot 23, Block 1, Silverhawk Subdivision, Phase 1, Division 3, Fremont 
County, Idaho. 
Enclosed please find copies of: 
Your Deed of Trust 
Our Judgment, Decree of Foreclosure and Order of Sale 
Order Granting in Part Plaintiff's Motion for Partial Summary Judgment 
To summarize the facts, my clients were hired by the owners previous to the Garns to 
complete construction of this cabin, and were not paid for the same. Because the work 
was commenced, and substantially completed by the time your Deed of Trust was filed, 
my client's lien position is superior to yours. 
This letter is sent to provide notice to you that we are proceeding to execute on our 
materialman's lien and will shortly schedule a sales date and time with the Fremont 
County Sheriff. If the sale is conducted, we believe that the same would eliminate your 
interest in the property. Please be advised that we accept no responsibility for 
www.At1'orncyldaho.com fxhi~iJ- A 









Wells Fargo Bank 
January 21, 2011 
Page 2 
providing additional notifications and any notices that may be provided in the future are 
by way of courtesy to you. 




David A. Johnson 
Attorney at Law 
DAJ/aj 
Enclosures as stated 
cc: Chris & Jill Magleby 
Wells Fargo Bank, N.A. 
1 000 Blue Gentian Road 
Eagan, MN 55121-1663 
Adam Simon 
Wells Fargo Bank N.A. 
2701 WellsFargo Way 
Minneapolis, MN 55467 
www .Attorney Idaho.com 
Page 539 of 731
i • 
Return To: 
WELLS FARGO BANK, N.A. 
FINAL DOCUMENTS X9999-01M 
1000 BLUE GENTIAN ROAD 
EAGAN, MN 55121-1663 
Prepared By: 
ADAM SIMON 
WELLS FARGO BANK, N.A. 
2701 WELLSFARGO WAY 
MINNEAPOLIS, MN 55467-
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Recorded at Request of 
--rrr:;G;htmcan Title Company 
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F'JrSt American Title Company 
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DEED OF TRUST 0173212416 
DEFINITIONS 
Words used in multiple sections of this document are defined below and other words are 
defined in Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used 
in this document are also provided in Section 16. 
(A) "Security lnstrumenf' means this document, which is dated NOVEMBER 29, 2007 
together with all Riders to this document. 
(B) "Borrower" is 
KEVIN GARN AND TANYA GARN, HUSBAND AND WIFE 
Borrower is the trustor under this Security Instrument. 
(C) "Lender'' is WELLS FARGO BANK, N.A. 
Lender is a National Association 
organized and existing under the laws of THE UNITED STATES OF AMERICA 
IDAHO • Single Family • Fannie St/Freddle Mac UNIFORM INSTRUMENT 
l'ago 1 or 18 Initials: S 6:::J1f} 
FORM 3013 1101 
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Lender's address is 
P. 0. BOX 5137, DES MOINES, lA 50306·5137 
Lender is the beneficiary under this Security Instrument. 
(D) "Trustee" is PIONEER TITLE COMPANY OF ADA COUNTY 
(E) "Note "means the promissory note signed by Borrower and dated NOVEMBER 29, 2007. 
The Note states that Borrower owes lender ONE MILLION AND N0/100 
Dollars 
(U.S. $ ... M~~(M9~M~ ........... } plus interest. Borrower has promised to pay this debt in regular 
periodic Payments and to pay the debt in full not later than DECEMBER 1, 2037 
(F) "Property" means the property that is described below under the heading "Transfer of 
Rights in the Property." 
(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges 
and late charges due under the Note, and all sums due under this Security Instrument, plus 
interest. 
(H) "Riders" means all Riders to this Security Instrument that are executed by Borrower. 
The following Riders are to be executed by Borrower [check box as applicable]: 
D Adjustable Rate Rider D Condominium Rider [i] Second Home Rider 
D Balloon Rider D Planned Unit Development Rider D 1-4 Family Rider 
0 VA Rider 0 Biweekly Payment Rider D Othens) [specify) 
(I) "Applicable Law" means all controlling applicable federal, state and local statutes, 
regulations, ordinances and administrative rules and orders (that have the effect of law) as 
well as all applicable final, non-appealable judicial opinions. 
(J) "Community Association Dues, Fees, and Assessments" means all dues. fees, 
assessments and other charges that are imposed on Borrower or the Property by a 
condominium association, homeowners association or similar organization. 
(K) "Electronic Funds Transfer" means any transfer of funds, other than a transaction 
originated by check, draft, or similar paper instrument, which is initiated through an 
electronic terminal, telephonic instrument, computer, or magnetic tape so as to order, 
instruct, or authorize a financial institution to debit or credit an account. Such term includes, 
but is not limited to, point-of-sale transfers, automated teller machine transactions, transfers 
initiated by telephone, wire transfers, and automated clearinghouse transfers. 
(L) "Escrow Items" means those items that are described in Section 3. 
(M) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or 
proceeds paid by any third party (other than insur~nce proceeds paid under the coverages 
described In Section 5) for: (i) damage to, or destruction of, the Property; (ii) condemnation 
or other taking of all or any part of the Property; (iii) conveyance in lieu of condemnation; or 
(iv) misrepresentations of, or omissions as to, the value and/or condition of the Property. 
(N) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or 
default on, the Loan. 
(0) "Periodic Payment" means the regularly scheduled amount due for (i) principal and 
interest under the Note, plus (ii) any amounts under Section 3 of this Security Instrument. 
(P) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et 
seq.) and its implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be 
amended from time to time, or any additional or successor legislation or regulation that 
s 1002 Rov 12118/00 Page 2 ol18 FORM 3013 1/01 
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governs the same subject matter. As used in this Security Instrument, "AESPA" refers to all 
requirements and restrictions that are imposed in regard to a "federally related mortgage 
loan" even if the Loan does not qualify as a "federally related mortgage loan" under RESPA. 
(Q) "Successor In Interest of Borrower" means any party that has taken title to the Property, 
whether or not that party has assumed Borrower's obligations under the Note and/or this 
Security Instrument. 
TRANSFER OF RIGHTS IN THE PROPERTY 
This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, 
extensions and modifications of the Note; and (ii) the performance of Borrower's convenants 
and agreements under this Security Instrument and the Note. For this purpose, Borrower 
irrevocably grants and conveys to Trustee, in trust, with power of sale, the following 
described property located in the 
County of FREMONT 
(Typ.:: t\f H ... 'Cllrding Juris.lictionj II'amo: ,,f Rr:.:nnling Jurisdiction I 
LEGAL DESCRIPTION IS ATIACHED HERETO AS SCHEDULE "A" AND MADE A 
PART HEREOF. 
THIS IS A PURCHASE MONEY MORTGAGE. 
ParceiiD Number: 
3635 REDTAIL STREET 
ISLAND PARK 
("Property Address"): 
which currently has the address of 
[Street) 
[City] , Idaho 83429 [Zip Code] 
TOGETHER WITH all the improvements now or hereafter erected on the property, and 
all easements, appurtenances, and fixtures now or hereafter a part of the property. All 
replacements and additions shall also be covered by this Security Instrument. All of the 
foregoing is referred to in this Security Instrument as the "Property." 
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby 
conveyed and has the right to grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend 
generally the title to the Property against all claims and demands, subject to any 
encumbrances of record. 
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security 
instrument covering real property. 
S 1003 Rev 11104100 Paye 3 or 18 Initial~ FORM 3013 1/01 
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UNIFORM COVENANTS. Borrower and lender covenant and agree as follows: 
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. 
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the 
Note and any prepayment charges and late charges due under the Note. Borrower shall 
also pay funds for Escrow Items pursuant to Section 3. Payments due under the Note and 
this Security Instrument shall be made in U.S. currency. However, if any check or other 
instrument received by lender as payment under the Note or this Security Instrument is 
returned to Lender unpaid, Lender may require that any or all subsequent payments due 
under the Note and this Security Instrument be made in one or more of the following forms, 
as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's 
check or cashier's check, provided any such check is drawn upon an institution whose 
deposits are insured by a federal agency, instrumentality, or entity; or (d) Electronic Funds 
Transfer. 
Payments are deemed received by Lender when received at the location designated in 
the Note or at such other location as may be designated by Lender in accordance with the 
notice provisions in Section 15. Lender may return any payment or partial payment if the 
payment or partial payments are insufficient to bring the Loan current. Lender may accept 
any payment or partial payment insufficient to bring the Loan current, without waiver of any 
rights hereunder or prejudice to its rights to refuse such payment or partial payments in the 
future, but Lender is not obligated to apply such payments at the time such payments are 
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender 
need not pay interest on unapplied funds. Lender may hold such unapplied funds until 
Borrower makes payment to bring the Loan current. If Borrower does not do so within a 
reasonable period of time, Lender shall either apply such funds or return them to Borrower. 
If not applied earlier, such funds will be applied to the outstanding principal balance under 
the Note immediately prior to foreclosure. No offset or claim which Borrower might have 
now or in the future against lender shall relieve Borrower from making payments due under 
the Note and this Security Instrument or performing the covenants and agreements secured 
by this Security Instrument. 
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, 
all payments accepted and applied by Lender shall be applied in the following order of 
priority: (a) interest due under the Note; (b) principal due under the Note; (c) amounts due 
under Section 3. Such payments shall be applied to each Periodic Payment in the order in 
which it became due. Any remaining amounts shall be applied first to late charges, second 
to any other amounts due under this Security Instrument, and then to reduce the principal 
balance of the Note. 
If Lender receives a payment from Borrower for a delinquent Periodic Payment which 
includes a sufficient amount to pay any late charge due, the payment may be applied to the 
delinquent payment and the late charge. If more than one Periodic Payment is outstanding, 
Lender may apply any payment received from Borrower to the repayment of the Periodic 
Payments if, and to the extent that, each payment can be paid in full. To the extent that any 
excess exists after the payment is applied to the full payment of one or more Periodic 
Payments, such excess may be applied to any late charges due. Voluntary prepayments 
shall be applied first to any prepayment charges and then as described in the Note. 
S 1004 Rev 11104100 Page 4 of 18 FORM 3013 1/01 
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Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal 
due under the Note shall not extend or postpone the due date, or change the amount, of the 
Periodic Payments. 
3. Funds for Escrow Hems. Borrower shall pay to Lender on the day Periodic Payments 
are due under the Note, until the Note is paid in full, a sum (the "Funds") to provide for 
payment of amounts due for: (a) taxes and assessments and other items which can attain 
priority over this Security Instrument as a lien or encumbrance on the Property; (b) 
leasehold payments or ground rents on the Property, if any; (c) premiums for any and all 
insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if 
any, or any sums payable by Borrower to Lender in lieu of the payment of Mortgage 
Insurance premiums in accordance with the provisions of Section 10. These items are called 
"Escrow Items." At origination or at any time during the term of the Loan, Lender may 
require that Community Association Dues, Fees, and Assessments, if any, be escrowed by 
Borrpwer, and such dues, fees and assessments shall be an Escrow Item. Borrower shall 
promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower 
shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to 
pay the Funds for any or all Escrow Items. Lender may waive Borrower's obligation to pay 
to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be in 
writing. In the event of such waiver, Borrower shall pay directly, when and where payable, 
the amounts due for any Escrow Items for which payment of Funds has been waived by 
Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment 
within such time period as Lender may require. Borrower's obligation to make such 
payments and to provide receipts shall for all purposes be deemed to be a covenant and 
agreement contained in this Security Instrument, as the phrase "covenant and agreement" 
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a 
waiver, and Borrower fails to pay the amount due for an Escrow Item, Lender may exercise 
its rights under Section 9 and pay such amount and Borrower shall then be obligated under 
Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or 
all Escrow Items at any time by a notice given in accordance with Section 15 and, upon such 
revocation, Borrower shall pay to lender all Funds, and in such amounts, that are then 
required under this Section 3. 
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit 
Lender to apply the Funds at the time specified under AESPA, and (b) not to exceed the 
maximum amount a lender can require under RESPA. lender shall estimate the amount of 
Funds due on the basis of current data and reasonable estimates of expenditures of future 
Escrow Items or otherwise in accordance with Applicable Law. 
The Funds shall be held in an institution whose deposits are insured by a federal agency, 
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so 
insured) or in any Federal Home Loan Bank. Lender shall apply the Funds to pay the 
Escrow Items no later than the time specified under AESPA. Lender shall not charge 
Borrower for holding and applying the Funds, annually analyzing the escrow account, or 
verifying the Escrow Items, unless Lender pays Borrower interest on the Funds and 
Applicable Law permits Lender to make such a charge. Unless an agreement is made in 
writing or Applicable Law requires interest to be paid on the Funds, Lender shall not be 
S 1005 Rev 11/04100 Paya 5 ol18 lnitlals~Jsc Vf/J" FORM 3013 1/01 
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required to pay Borrower any interest or earnings on the Funds. Borrower and Lender can 
agree in writing, however, that interest shall be paid on the Funds. Lender shall give to 
Borrower, without charge, an annual accounting of the Funds as required by RESPA. 
If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall 
account to Borrower for the excess funds in accordance with RESPA. If there is a shortage 
of Funds held in escrow, as defined under RESPA, lender shall notify Borrower as required 
by RESPA, and Borrower shall pay to lender the amount necessary to make up the 
shortage in accordance with RESPA, but in no more than 12 monthly payments. If there is a 
deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify Borrower 
as required by RESPA, and Borrower shall pay to lender the amount necessary to make up 
the deficiency in accordance with RESPA, but in no more than 12 monthly payments. 
Upon payment in full of all sums secured by this Security Instrument, Lender shall 
promptly refund to Borrower any Funds held by Lender. 
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and 
impositions attributable to the Property which can attain priority over this Security 
Instrument, leasehold payments or ground rents on the Property, if any, and Community 
Association Dues, Fees, and Assessments, if any. To the extent that these items are Escrow 
Items, Borrower shall pay them in the manner provided in Section 3. 
Borrower shall promptly discharge any lien which has priority over this Security 
Instrument unless Borrower: (a) agrees in writing to the payment of the obligation secured 
by the lien in a manner acceptable to lender, but only so long as Borrower is performing 
such agreement; (b) contests the lien in good faith by, or defends against enforcement of 
the lien in, legal proceedings which in Lender's opinion operate to prevent the enforcement 
of the lien while those proceedings are pending, but only until such proceedings are 
concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender 
subordinating the lien to this Security Instrument. If lender determines that any part of the 
Property is subject to a lien which can attain priority over this Security Instrument, Lender 
may give Borrower a notice identifying the lien. Within 10 days of the date on which that 
notice is given, Borrower shall satisfy the lien or take one or more of the actions set forth 
above in this Section 4. 
lender may require Borrower to pay a one-time charge for a real estate tax verification 
and/or reporting service used by Lender in connection with this Loan. 
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter 
erected on the Property insured against loss by fire, hazards included within the term 
"extended coverage," and any other hazards including, but not limited to, earthquakes and 
floods, for which Lender requires insurance. This insurance shall be maintained in the 
amounts (including deductible levels) and for the periods that Lender requires. What Lender 
requires pursuant to the preceding sentences can change during the term of the Loan. The 
insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's 
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. 
Lender may require Borrower to pay, in connection with this Loan, either: (a) a one-time 
charge for flood zone determination, certification and tracking services; or (b) a one-time 
charge for flood zone determination and certification services and subsequent charges each 
time remappings or similar changes occur which reasonably might affect such determination 
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or certification. Borrower shall also be responsible for the payment of any fees imposed by 
the Federal Emergency Management Agency in connection with the review of any flood 
zone determination resulting from an objection by Borrower. 
If Borrower fails to maintain any of the coverages described above, Lender may obtain 
insurance coverage, at Lender's option and Borrower's expense. lender is under no 
obligation to purchase any particular type or amount of coverage. Therefore, such coverage 
shall cover Lender, but might or might not protect Borrower, Borrower's equity in the 
Property. or the contents of the Property, against any risk, hazard or liability and might 
provide greater or lesser coverage than was previously in effect. Borrower acknowledges 
that the cost of the insurance coverage so obtained might significantly exceed the cost of 
insurance that Borrower could have obtained. Any amounts disbursed by Lender under 
this Section 5 shall become additional debt of Borrower secured by this Security Instrument. 
These amounts shall bear interest at the Note rate from the date of disbursement and shall 
be payable, with such interest, upon notice from Lender to Borrower requesting payment. 
All insurance policies required by Lender and renewals of such policies shall be subject 
to Lender's right to disapprove such policies, shall Include a standard mortgage clause, and 
shall name Lender as mortgagee and/or as an additional loss payee. Lender shall have the 
right to hold the policies and renewal certificates. If Lender requires, Borrower shall 
promptly give to Lender all receipts of paid premiums and renewal notices. If Borrower 
obtains any form of insurance coverage, not otherwise required by Lender, for damage to, 
or destruction of, the Property, such policy shall include a standard mortgage clause and 
shall name Lender as mortgagee and/or as an additional loss payee. 
In the event of loss, Borrower shall give prompt notice to the insurance carrier and 
Lender. lender may make proof of loss if not made promptly by Borrower. Unless lender 
and Borrower otherwise agree in writing, any insurance proceeds, whether or not the 
underlying insurance was required by Lender, shall be applied to restoration or repair of the 
Property, if the restoration or repair is economically feasible and Lender's security is not 
lessened. During such repair and restoration period, Lender shall have the right to hold 
such insurance proceeds until Lender has had an opportunity to inspect such Property to 
ensure the work has been completed to lender's satisfaction, provided that such inspection 
shall be undertaken promptly. Lender may disburse proceeds for the repairs and 
restoration in a single payment or in a series of progress payments as the work is 
completed. Unless an agreement is made in writing or Applicable law requires interest to 
be paid on such insurance proceeds. Lender shall not be required to pay Borrower any 
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, 
retained by Borrower shall not be paid out of the insurance proceeds and shall be the sole 
obligation of Borrower. If the restoration or repair is not economically feasible or Lender's 
security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with the excess, if any, paid to 
Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2. 
If Borrower abandons the Property, Lender may file, negotiate and settle any available 
insurance claim and related matters. If Borrower does not respond within 30 days to a 
notice from Lender that the insurance carrier has offered to settle a claim, then Lender may 
negotiate and settle the claim. The 3D-day period will begin when the notice is given. In 
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either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower 
hereby assigns to Lender (a) Borrower's rights to any insurance proceeds in an amount not 
to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other 
of Borrower's rights (other than the right to any refund of unearned premiums paid by 
Borrower) under all insurance policies covering the Property, insofar as such rights are 
applicable to the coverage of the Property. Lender may use the insurance proceeds either 
to repair or restore the Property or to pay amounts unpaid under the Note or this Security 
Instrument, whether or not then due. 
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's 
principal residence within 60 days after the execution of this Security Instrument and shall 
continue to occupy the Property as Borrower's principal residence for at least one year after 
the date of occupancy, unless Lender otherwise agrees in writing, which consent shall not 
be unreasonably withheld, or unless extenuating circumstances exist which are beyond 
Borrower's control. 
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower 
shall not destroy, damage or impair the Property, allow the Property to deteriorate or 
commit waste on the Property. Whether or not Borrower is residing in the Property, 
Borrower shall maintain the Property in order to prevent the Property from deteriorating or 
decreasing in value due to its condition. Unless it is determined pursuant to Section 5 that 
repair or restoration is not economically feasible, Borrower shall promptly repair the 
Property if damaged to avoid further deterioration or damage. If insurance or condemnation 
proceeds are paid in connection with damage to, or the taking of, the Property, Borrower 
shall be responsible for repairing or restoring the Property only if Lender has released 
proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration 
in a single payment or in a series of progress payments as the work is completed. If the 
insurance or condemnation proceeds are not sufficient to repair or restore the Property, 
Borrower is not relieved of Borrower's obligation for the completion of such repair or 
restoration. 
Lender or its agent may make reasonable entries upon and inspections of the Property. 
If it has reasonable cause, Lender may inspect the interior of the improvements on the 
Property. Lender shall give Borrower notice at the time of or prior to such an interior 
inspection specifying such reasonable cause. 
8. Borrower's Loan Application. Borrower shall be in default if, during the Loan 
application process, Borrower or any persons or entities acting at the direction of Borrower 
or with Borrower's knowledge or consent gave materially false, misleading, or inaccurate 
information or statements to Lender (or failed to provide Lender with material information) 
in connection with the Loan. Material representations include, but are not limited to. 
representations concerning Borrower's occupancy of the Property as Borrower's principal 
residence. 
9. Protection of Lender's Interest in the Property and Rights Under this Security 
Instrument. If (a) Borrower fails to perform the covenants and agreements contained in this 
Security Instrument, (b) there is a legal proceeding that might significantly affect Lender's 
interest in the Property and/or rights under this Security Instrument (such as a proceeding 
in bankruptcy, probate, for condemnation or forfeiture, for enforcement of a lien which may 
attain priority over this Security Instrument or to enforce laws or regulations). or 
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(c) Borrower has abandoned the Property, then Lender may do and pay for whatever is 
reasonable or appropriate to protect Lender's interest in the Property and rights under this 
Security Instrument, including protecting and/or assessing the value of the Property, and 
securing and/or repairing the Property. lender's actions can include, but are not limited to: 
(a) paying any sums secured by a lien which has priority over this Security Instrument; (b) 
appearing in court; and (c) paying reasonable attorneys' fees to protect its interest in the 
Property and/or rights under this Security Instrument, including its secured position in a 
bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the 
Property to make repairs, change locks, replace or board up doors and windows, drain 
water from pipes, eliminate building or other code violations or dangerous conditions, and 
have utilities turned on or off. Although Lender may take action under this Section 9, 
Lender does not have to do so and is not under any duty or obligation to do so. It is agreed 
that Lender incurs no liability for not taking any or all actions authorized under this Section 
9. 
Any amounts disbursed by Lender under this Section 9 shall become additional debt of 
Borrower secured by this Security Instrument. These amounts shall bear interest at the 
Note rate from the date of disbursement and shall be payable, with such interest, upon 
notice from lender to Borrower requesting payment. 
If this Security Instrument is on a leasehold, Borrower shall comply with all the 
provisions of the lease. If Borrower acquires fee title to the Property, the leasehold and the 
fee title shall not merge unless lender agrees to the merger in writing. 
10. Mortgage Insurance. If lender required Mortgage Insurance as a condition of 
making the loan, Borrower shall pay the premiums required to maintain the Mortgage 
Insurance in effect. If, for any reason, the Mortgage Insurance coverage required by lender 
ceases to be available from the mortgage insurer that previously provided such insurance 
and Borrower was required to make separately designated payments toward the premiums 
for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage 
substantially equivalent to the Mortgage Insurance previously in effect, at a cost 
substantially equivalent to the cost to Borrower of the Mortgage Insurance previously in 
effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent 
Mortgage Insurance coverage is not available, Borrower shall continue to pay to lender the 
amount of the separately designated payments that were due when the insurance coverage 
ceased to be in effect. lender will accept, use and retain these payments as a 
non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be 
non-refundable. notwithstanding the fact that the loan is ultimately paid in full. and lender 
shall not be required to pay Borrower any interest or earnings on such loss reserve. 
lender can no longer require loss reserve payments if Mortgage Insurance coverage (in the 
amount and for the period that lender requires) provided by an insurer selected by lender 
again becomes available, is obtained, and lender requires separately designated payments 
toward the premiums for Mortgage Insurance. If lender required Mortgage Insurance as a 
condition of making the loan and Borrower was required to make separately designated 
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums 
required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss 
reserve, until lender's requirement for Mortgage Insurance ends in accordance with any 
written agreement between Borrower and lender providing for such termination or until 
termination Is required by Applicable law. Nothing in this Section 10 affects Borrower's 
obligation to pay interest at the rate provided in the Note. 
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Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for 
certain losses it may incur if Borrower does not repay the Loan as agreed. Borrower is not 
a party to the Mortgage Insurance. 
Mortgage insurers evaluate their total risk on all such insurance in force from time to 
time, and may enter into agreements with other parties that share or modify their risk, or 
reduce losses. These agreements are on terms and conditions that are satisfactory to the 
mortgage insurer and the other party (or parties) to these agreements. These agreements 
may require the mortgage insurer to make payments using any source of funds that the 
mortgage insurer may have available (which may include funds obtained from Mortgage 
Insurance premiums). 
As a result of these agreements, Lender, any purchaser of the Note, another insurer, 
any reinsurer, any other entity, or any affiliate of any of the foregoing, may receive (directly 
or indirectly) amounts that derive from (or might be characterized as) a portion of 
Borrower's payments for Mortgage Insurance, in exchange for sharing or modifying the 
mortgage insurer's risk, or reducing losses. If such agreement provides that an affiliate of 
Lender takes a share of the insurer's risk in exchange for a share of the premiums paid to 
the insurer, the arrangement is often termed "captive reinsurance." Further: 
(a) Any such agreements will not affect the amounts that Borrower has agreed to pay 
for Mortgage Insurance, or any other tenns of the Loan. Such agreements will not increase 
the amount Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to 
any refund. 
(b) Any such agreements will not affect the rights Borrower has - If any - with respect 
to the Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. 
These rights may Include the right to receive certain disclosures, to request and obtain 
cancellation of the Mortgage Insurance, to have the Mortgage Insurance terminated 
automatically, and/or to receive a refund of any Mortgage Insurance premiums that were 
unearned at the time of such cancellation or tennination. 
11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are 
hereby assigned to and shall be paid to Lender. 
If the Property is damaged, such Miscellaneous Proceeds shall be applied to 
restoration or repair of the Property, if the restoration or repair is economically feasible and 
Lender's security is not lessened. During such repair and restoration period, Lender shall 
have the right to hold such Miscellaneous Proceeds until Lender has had an opportunity to 
inspect such Property to ensure the work has been completed to Lender's satisfaction, 
provided that such inspection shall be undertaken promptly. Lender may pay for the repairs 
and restoration in a single disbursement or in a series of progress payments as the work is 
completed. Unless an agreement is made in writing or Applicable Law requires interest to 
be paid on such Miscellaneous Proceeds, Lender shall not be required to pay Borrower any 
interest or earnings on such Miscellaneous Proceeds. If the restoration or repair is not 
economically feasible or Lender's security would be lessened, the Miscellaneous Proceeds 
shall be applied to the sums secured by this Security Instrument, whether or not then due, 
with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in 
the order provided for in Section 2. 
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In the event of a total taking, destruction, or loss in value of the Property, the 
Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument, 
whether or not then due, with the excess, if any, paid to Borrower. 
In the event of a partial taking, destruction, or loss in value of the Property in which the 
fair market value of the Property immediately before the partial taking, destruction, or loss 
in value is equal to or greater than the amount of the sums secured by this Security 
Instrument immediately before the partial taking, destruction, or loss in value, unless 
Borrower and Lender otherwise agree in writing, the sums secured by this Security 
Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the 
following fraction: {a) the total amount of the sums secured immediately before the partial 
taking, destruction, or loss in value divided by (b) the fair market value of the Property 
immediately before the partial taking, destruction, or loss in value. Any balance shall be 
paid to Borrower. 
In the event of a partial taking, destruction, or loss in value of the Property in which the 
fair market value of the Property immediately before the partial taking, destruction, or loss 
in value is less than the amount of the sums secured immediately before the partial taking, 
destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the 
Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument 
whether or not the sums are then due. 
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that 
the Opposing Party (as defined in the next sentence) offers to make an award to settle a 
claim for damages, Borrower fails to respond to Lender within 30 days after the date the 
notice is given, Lender is authorized to collect and apply the Miscellaneous Proceeds either 
to restoration or repair of the Property or to the sums secured by this Security Instrument, 
whether or not then due. "Opposing Party• means the third party that owes Borrower 
Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard 
to Miscellaneous Proceeds. 
Borrower shall be in default if any action or proceeding, whether civil or criminal, is 
begun that, in Lender's judgment, could result in forfeiture. of the Property or other material 
impairment of Lender's interest in the Property or rights under this Security Instrument. 
Borrower can cure such a default and, if acceleration has occurred, reinstate as provided in 
Section 19, by causing the action or proceeding to be dismissed with a ruling that, in 
Lender's judgment, precludes forfeiture of the Property or other material impairment of 
Lender's interest in the Property or rights under this Security Instrument. The proceeds of 
any award or claim for damages that are attributable to the impairment of Lender's interest 
in the Property are hereby assigned and shall be paid to Lender. 
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property 
shall be applied in the order provided for in Section 2. 
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time 
for payment or modification of amortization of the sums secured by this Security Instrument 
granted by Lender to Borrower or any Successor in Interest of Borrower shall not operate to 
release the liability of Borrower or any Successors in Interest of Borrower. Lender shall not 
be required to commence proceedings against any Successor in Interest of Borrower or to 
refuse to extend time for payment or otherwise modify amortization of the sums secured by 
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this Security Instrument by reason of any demand made by the original Borrower or any 
Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or 
remedy including, without limitation, Lender's acceptance of payments from third persons, 
entities or Successors In Interest of Borrower or in amounts less than the amount then due, 
·shall not be a waiver of or preclude the exercise of any right or remedy. 
13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower 
covenants and agrees that Borrower's obligations and liability shall be joint and several. 
However. any Borrower who co-signs this Security Instrument but does not execute the Note 
(a "co-signer"): (a} is co-signing this Security Instrument only to mortgage, grant and convey 
the co-signer's interest in the Property under the terms of this Security Instrument; {b) is not 
personally obligated to pay the sums secured by this Security Instrument; and (c) agrees 
that Lender and any other Borrower can agree to extend, modify, forbear or make any 
accommodations with regard to the terms of this Security Instrument or the Note without the 
co-signer's consent. 
Subject to the provision of Section 18, any Successor in Interest of Borrower who 
assumes Borrower's obligations under this Security Instrument in writing, and is approved 
by Lender, shall obtain all of Borrower's rights and benefits under this Security Instrument. 
Borrower shall not be released from Borrower's obligations and liability under this Security 
Instrument unless Lender agrees to such release in writing. The covenants and agreements 
of this Security Instrument shall bind (except as provided in Section 20} and benefit the 
successors and assigns of Lender. 
14. Loan Charges. Lender may charge Borrower fees for services performed in 
connection with Borrower's default, for the purpose of protecting Lender's interest in the 
Property and rights under this Security Instrument, including, but not limited to, attorneys' 
fees, property inspection and valuation fees. In regard to any other fees, the absence of 
express authority in this Security Instrument to charge a specific fee to Borrower shall not 
be construed as a prohibition on the charging of such fee. Lender may not charge fees that 
are expressly prohibited by this Security Instrument or by Applicable Law. 
If the Loan is subject to a law which sets maximum loan charges, and that law is finally 
interpreted so that the interest or other loan charges collected or to be collected in 
connection with the Loan exceed the permitted limits, then: (a) any such loan charge shall 
be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) 
any sums already collected from Borrower which exceeded permitted limits will be refunded 
to Borrower. Lender may choose to· make this refund by reducing the principal owed under 
the Note or by making a direct payment to Borrower. If a refund reduces principal, the 
reduction will be treated as a partial prepayment without any prepayment charge (whether 
or not a prepayment charge is provided for under the Note}. Borrower's acceptance of any 
such refund made by direct payment to Borrower will constitute a waiver of any right of 
action Borrower might have arising out of such overcharge. 
15. Notices. All notices given by Borrower or Lender in connection with this Security 
Instrument must be in writing. Any notice to Borrower in connection with this Security 
Instrument shall be deemed to have been given to Borrower when mailed by first class mail 
or when actually delivered to Borrower's notice address if sent by other means. Notice to 
any one Borrower shall constitute notice to all Borrowers unless Applicable Law expressly 
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requires otherwise. The notice address shall be the Property Address unless Borrower has 
designated a substitute notice address by notice to Lender. Borrower shall promptly notify 
Lender of Borrower's change of address. If Lender specifies a procedure for reporting 
Borrower's change of address, then Borrower shall only report a change of address through 
that specified procedure. There may be only one designated notice address under this 
Security Instrument at any one time. Any notice to Lender shall be given by delivering it or 
by mailing it by first class mail to lender's address stated herein unless Lender has 
designated another address by notice to Borrower. Any notice in connection with this 
Security Instrument shall not be deemed to have been given to Lender until actually 
received by Lender. If any notice required by this Security Instrument is also required 
under Applicable Law, the Applicable Law requirement will satisfy the corresponding 
requirement under this Security Instrument. 
16. Governing Law; Severability; Rules of Construction. This Security Instrument shall 
be governed by federal law and the law of the jurisdiction in which the Property is located. 
All rights and obligations contained in this Security Instrument are subject to any 
requirements and limitations of Applicable Law. Applicable Law might explicitly or implicitly 
allow the parties to agree by contract or it might be silent, but such silence shall not be 
construed as a prohibition against agreement by contract. In the event that any provision or 
clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict 
shall not affect other provisions of this Security Instrument or the Note which can be given 
effect without the conflicting provision. 
As used in this Security Instrument: (a) words of the masculine gender shall mean and 
include corresponding neuter words or words of the feminine gender; (b) words in the 
singular shall mean and include the plural and vice versa; and (c) the word "may" gives 
sole discretion without any obligation to take any action. 
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this 
Security Instrument. 
1 B. Transfer of the Property or a Beneficial Interest In Borrower. As used in this 
Section 18, "Interest in the Property" means any legal or beneficial interest in the Property, 
including, but not limited to, those beneficial interests transferred in a bond for deed, 
contract for deed, installment sales contract or escrow agreement, the intent of which is the 
transfer of title by Borrower at a future date to a purchaser. 
If all or any part of the Property or any Interest in the Property is sold or transferred (or 
if Borrower is not a natural person and a beneficial interest in Borrower is sold or 
transferred) without Lender's prior written consent, Lender may require immediate payment 
in full of all sums secured by this Security Instrument. However, this option shall not be 
exercised by lender if such exercise is prohibited by Applicable Law. 
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The 
notice shall provide a period of not less than 30 days from the date the notice is given in 
accordance with Section 15 within which Borrower must pay all sums secured by this 
Security Instrument. If Borrower fails to pay these sums prior to the expiration of this 
period, lender may invoke any remedies permitted by this Security Instrument without 
further notice or demand on Borrower. 
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19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain 
conditions, Borrower shall have the right to have enforcement of this Security Instrument 
discontinued at any time prior to the earliest of: (a) five days before sale of the Property 
pursuant to any power of sale contained in this Security Instrument; (b) such other period as 
Applicable Law might specify for the termination of Borrower's right to reinstate; or (c) entry 
of a judgment enforcing this Security Instrument. Those conditions are that Borrower: (a) 
pays Lender all sums which then would be due under this Security Instrument and the Note 
as if no acceleration had occurred; (b) cures any default of any other covenants or 
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, 
but not limited to, reasonable attorneys' fees, property inspection and valuation fees, and 
other fees incurred for the purpose of protecting Lender's interest in the Property and rights 
under this Security Instrument; and (d) takes such action as Lender may reasonably require 
to assure that Lender's interest in the Property and rights under this Security Instrument, 
and Borrower's obligation to pay the sums secured by this Security Instrument, shall 
continue unchanged. Lender may require that Borrower pay such reinstatement sums and 
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money 
order; (c) certified check, bank check, treasurer's check or cashier's check, provided any 
such check is drawn upon an institution whose deposits are insured by a federal agency, 
instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, 
this Security Instrument and obligations secured hereby shall remain fully effective as if no 
acceleration had occurred. However, this right to reinstate shall not apply in the case of 
acceleration under Section 18. 
20. Sale of Note; Change of Loan Servicer, Notice of Grievance. The Note or a partial 
interest in the Note (together with this Security Instrument) can be sold one or more times 
without prior notice to Borrower. A sale might result in a change in the entity (known as the 
"Loan Servicer") that collects Periodic Payments due under the Note and this Security 
Instrument and performs other mortgage loan servicing obligations under the Note, this 
Security Instrument, and Applicable Law. There also might be one or more changes of the 
Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, 
Borrower will be given written notice of the change which will state the name and address 
of the new Loan Servicer, the address to which payments should be made and any other 
information RESPA requires in connection with a notice of transfer or servicing. If the Note 
is sold and thereafl:er the Loan is serviced by a Loan Servicer other than the purchaser of 
the Note, the mortgage loan servicing obligations to Borrower will remain with the Loan 
Servicer or be transferred to a successor Loan Servicer and are not assumed by the Note 
purchaser unless otherwise provided by the Note purchaser. 
Neither Borrower nor Lender may commence, join, or be joined to any judicial action 
(as either an individual litigant or the member of a class) that arises from the other party's 
actions pursuant to this Security Instrument or that alleges that the other party has 
breached any provision of, or any duty owed by reason of, this Security Instrument, until 
such Borrower or Lender has notified the other party (with such notice given in compliance 
with the requirements of Section 15) of such alleged breach and afforded the other party 
hereto a reasonable period after the giving of such notice to take corrective action. If 
Applicable Law provides a time period which must elapse before certain action can be 
taken, that time period will be deemed to be reasonable for purposes of this paragraph. 
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The notice of acceleration and opportunity to cure given to Borrower pursuant to Section 22 
and the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed to 
satisfy W.e notice and opportunity to take corrective action provisions of this Section 20. 
21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" 
are those substances defined as toxic or hazardous substances, pollutants, or wastes by 
Environmental Law and the following substances: gasoline, kerosene, other flammable or 
toxic petroleum products, toxic pesticides and herbicides, volatile solvents. materials 
containing asbestos or formaldehyde, and radioactive materials; (b) "Environmental Law" 
means federal laws and laws of the jurisdiction where the Property is located that relate to 
health, safety or environmental protection; (c) "Environmental Cleanup" includes any 
response action, remedial action, or removal action, as defined in Environmental Law; and 
(d) an "Environmental Condition" means a condition that can cause, contribute to, or 
otherwise trigger an Environment Cleanup. 
Borrower shall not cause or permit the presence, use, disposal, storage, or release of 
any Hazardous Substances, or threaten to release any Hazardous Substances, on or in the 
Property. Borrower shall not do, nor allow anyone else to do, anything affecting the 
Property (a) ~;that is in violation of any Environmental Law, (b) which creates an 
Environmental Condition, or (c) which, due to the presence, use, or release of a Hazardous 
Substance, creates a condition that adversely affects the value of the Property. The 
preceding two sentences shall not apply to the presence, use, or storage on the Property of 
small quantities of Hazardous Substances that are generally recognized to be appropriate to 
normal residential uses and to maintenance of the Property (including, but not limited to, 
hazardous substances in consumer products). 
Borrower shall promptly give Lender written notice of (a) any investigation, claim, 
demand, lawsuit or other action by any governmental or regulatory agency or private party 
involving the Property and any Hazardous Substance or Environmental Law of which 
Borrower has actual knowledge, (b) any Environmental Condition, including but not limited 
to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, 
and (c) any condition caused by the presence, use or release of a Hazardous Substance 
which adversely affects the value of the Property. If Borrower learns, or is notified by any 
governmental or regulatory authority, or any private party, that any removal or other 
remediation of any Hazardous Substance affecting the Property is necessary, Borrower shall 
promptly take all necessary remedial actions In accordance with Environmental Law. 
Nothing herein shall create any obligation on Lender for an Environmental Cleanup. 
NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as 
follows: 
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration 
following Borrower's breach of any covenant or agreement In this Security Instrument (but 
not prior to acceleration under Section 18 unless Applicable Law provides otherwise). The 
notice shall specify: (a) the default; {b) the action required to cure the default; {c) a date, 
not less than 30 days from the date the notice is given to Borrower, by which the default 
must be cured; and (d) that failure to cure the default on or before the date specified in the 
notice may result In acceleration of the sums secured by this Security Instrument and sale 
of the Property. The notice shall further lnfonn Borrower of the right to reinstate after 
acceleration and the right to bring a court action to assert the non~existence of a default or 
any other defense of Borrower to acceleration and sale. If the default Is not cured on or 
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before the date specified in the notice, Lender at its option may require immediate payment 
in full of all sums secured by this Security Instrument without further demand and may 
invoke the power of sale and any other remedies permitted by Applicable Law. Lender shall 
be entitled to collect all expenses incurred In pursuing the remedies provided in this Section 
22, Including, but not limited to, reasonable attorneys' fees and costs of title evidence. 
If Lender Invokes the power of sale, Lender shall execute or cause Trustee to execute 
a written notice of the occurrence of an event of default and of Lender's election to cause 
the Property to be sold, and shall cause such notice to be recorded in each county In 
which any part of the Property is located. Lender or Trustee shall mail copies of the notice 
as prescribed by Applicable Law to Borrower and to the other persons prescribed by 
Applicable Law. Trustee shall give public notice of sale to the persons and In the manner 
prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without 
demand on Borrower, shall sell the Property at public auction to the highest bidder at the 
time and place and under the terms designated in the notice of sale in one or more parcels 
and in any order Trustee determines. Trustee may postpone sale of all or any parcel of the 
Property by public announcement at the time and place of any previously scheduled sale. 
Lender or Its designee may purchase the Property at any sale. 
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without 
any covenant or warranty, expressed or implied. The recitals In the Trustee's deed shall be 
prima facie evidence of the truth of the statements made therein. Trustee shall apply the 
proceeds of the sale In the following order: (a) to all expenses of the sale, Including, but not 
limited to, reasonable Trustee's and attorneys' fees; (b) to all sums secured by this Security 
Instrument; and (c) any excess to the person or persons legally entitled to il 
23. Reconveyance. Upon payment of all sums secured by this Security Instrument, 
Lender shall request Trustee to reconvey the Property and shall surrender this Security 
Instrument and all notes evidencing debt secured by this Security Instrument to Trustee. 
Trustee shall reconvey the Property without warranty to the person or persons legally 
entitled to it. Lender may charge such person or persons a fee for reconveying the 
Property, but only if the fee is paid to a third party (such as the Trustee) for services 
rendered and the charging of the fee is permitted under Applicable Law. 
24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove 
Trustee and appoint a successor trustee to any Trustee appointed hereunder. Without 
conveyance of the Property, the successor trustee shall succeed to all the title, power and 
duties conferred upon Trustee herein and by Applicable Law. 
25. Area and Location of Property . Either the Property is not more than 40 acres in 
area or the Property is located within an incorporated city or village. 
SI016 Rev D9/29i00 Page 16 of 18 lnitlals,i;.{5;~ · FORM 3013 1/01 
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any Rider executed by Borrower and recorded with it. 
Witnesses: 
_.p...;&.A.-(c--___ (Seal) 
KEVIN qlRN ' 801T0Wer 
\J 4..14411 ~ ·-- (Seal) 
TANYA GARN U (/- Borrower 
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STATE OF-IDAMQ, FREMONT "c:L'-l\"':::> County ss: 
~ ~ 
On this 29TH day of NOVEMBER, 2007 , before me, 
a Notary Public in and for said county and state, personally appeared 
KEVIN GARN AND TANYA GARN, HUSBAND AND WIFE 
known or proved to me to be the person(s) who executed the foregoing instrument, and 
acknowledged to me that he/she/they executed the same. 
In witness whereof I have hereunto set my hand and affixed my official seal the day 
and year in this certificate first above wriHen. 
lic.rosulingat:~~~ ~~ 
My Commission Expires: ~~ 'C\ , 2-~ 
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Date: November 28, 2007 File No.: 229762-RX (ns) 
EXHIBIT 'A' 
LEGAL DESCRIPTION: 
Lot 23, Bhx:k 1, Silverhawk Subdivision, Phase 1, Division 3, Fremont County, Idaho, as 
shown on the plat recorded July 25, 2005, as Instrument No. 496500. 
Initials: 
Page 1 of 1 




SECOND HOME RIDER 0173212416 
TI-llS SECOND HOME RIDER is made lhJ$ .... ?~~-~-~~Y.-~f.N9.Y.~~-~~-~ .. ?9.~.~ ............... und 1s 
m~:orpnralcd intll und shull be dc:c:mcd to ;.~mend und supplement the Mortg;.1gc. Dc:cd of Trust, or 
Se<.:urity Det.•d (the: ".Security lmtrument"J of the . .arne dutc given by tht..: undcrsignc:d (the "Borwwer.") 
whether there un: om: t'r more ~r~cms undersigned to :'Ot.'c,:urc Borr.nver'~ N(lh; tl' 
. w~~~~. f.~f.I.~P -~~~-~·- .~t~\ ................. __ ................................... _ ......................................................................... . 
(the "Lender'') of the same d<1t~ und covering the Property Jc~t.·ribc:d in the Security Instrument tlhe 
"Property">. which i~~~'r~rol~n.:·si'REEi' ..................................................................................................... .. 
:::::::::::::::::::::::::::::::::r$:~~-Q}A~~~:~:r?.::~~~~f:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
(Property Al1aress) 
In a<.klition It> the covenants <~nd agrccmcms made;: 111 the Security Instrument, Bt,rrower ;.md Lender 
further co\'cnant <.~nd agree that Sco::tit.ms 6 and H t>f tht:: SL-curity Instrumc:nl i:ITc deleted unJ <.~re 
n:pluced by tht:: follmving: 
6. Occupanl.-y. Borrower shull o~.:cupy. anJ shull only usc. the Pmpcrty a~ Bl1rrower's sc~ond 
h\1mc. Horrower shall keep the;: Prt1pcrty available fl1r Horrower's exdusi\'c usc and cnjl)ymr.:nl 
::st all times, anJ ~hull not subjcct th.: Property to any timesharing l•r other shared o\.\ncr~h.ip 
urrangcmunt or to any n·ntal pool or <.~grccmcnt that rc~uir~~ BMr\1Wcr either w rent the 
Propcrty or giw a munagcmcnt firn1 nr any other perSl'l1 uny o.:ontrol over tht:: oo.:cupunL)' ur u~c 
t1f the Properly. 
MULTISTATE SECOND HOME RIDER- Single Family -
Fannie Mae/Freddie Mac Uniform Instrument 
Form 3890 1/01 (Page 1 of 2) 
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8. Rurw"·er's I Amn A11plic:atinn. HorHJW<-'f shall be in default if, during the L<.,an appltc;.ttion 
pwccss, Borrower or uny pcrs,ms or c.:ntittes a~ting at the (.hrcction ,.,f B(liTD\\'cr t•r with 
Borrower's knowh~dgc.: or consent gave tmstc.:rially false, misleading. or muccurutc inli.Jrmali<)f1 
or stuh:mc..11ts to l.emh:r (or failc.:ll to provide Lender with mutc.:ri<.tl inf,,m,atwn) m con11c.:ction 
with the Loan. Mah:rial rcprcscntalt<)ns indu<.lc. but arc not limitcJ I<J, representations 
com:crning norrllwcr's occup;.mcy of tlw Property us Jlorrowcr's sec.:nnd home.:. 
BY SIGNING BELOW, Borrower ucc.:crts anJ ;.agn.:c~ to the tcnns anJ provtsions cc.mt<.uncJ in thts 




r.·.• •. •. . ·.==·· ...... 
MULTISTATE SECOND HOME RIDER- Single Family-
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FILED IN CHAMBERS AT BLACKFOOT, FJ!ifTY, IDAHO 
/ ~!~/ 
David A Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone {206) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DiSTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




_,_g: __Y!Jt~.P.J' ANYA 9ARN, husb!in~ 
and wife, IDAHO TRADEMARK 
PROPERnES, LL.C, J_ENKS 
BROTHERS, INC.", and DOES 1-10 
Defendants. 




~Q:: Beecmbs: _. i 9919fli9 above entitled matter came before the Court on the 
Plaintiffs Motion for Entry of Judgment, Decree of Foreclosure and Order of Sale. After 
consideration, and good cause appearing: 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 
1. The Court Decrees that Plaintiffs have a Mechanics and Materialmen's 
Lien pursuant to Idaho Code §45-501 et. Seq. against the real property 
1· JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE 
1.\\-. 
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53241.6 
located at 3635 Redtail Street, Island Park, Idaho (~ubject Property), 
more particularly described as: 
Lot 23, Block 1, Sjlverhawk Subdivision, Phase 1, 
Division 3, Fremont County, Idaho. 
2. Judgment is hereby entered in favor of Plaintiffs In the sum of $36,624.67 
lawful money of the United States, with Interest thereon at the lawful rate 
of interest from date hereof until paid for which Execution may issue 
against the property descr:ibed in the preceding paragraph. This 
judgment is based upon the following calculations: 
Principal Balance $ 23,250.00 
Accrued Interest $ 7,826.67 
Attorney Fees $ 5,460.00 
Court Costs $ 88.00 
Total Judgment $ 36,624.67 
Less Sum Previously Paid $ 0.00 
·~. • • ••• ~·· •• -. # ••• - f 
.. 
36,62.(67 Final Judgment 
3. Plaintiffs are entitled to foreclose their lien by Sheriffs sate. The Sheriff of 
Fremont County, Idaho is ordered to sell the property described in 
paragraph 1 and apply the proceeds of the sale to the payment of the 
costs of the court and the expen es of the sale, and the amount due to 
JA the Plaintiffs. 
DATED: Cs~= JL 2010 
e 
2- JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE 
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NOTICE OF ENTRY 
I CERTIFY that I am a clerk in the above-entitled Court, and that I mailed a true 
copy oUhe foregoing document(s) on ~I 20.fb: to the following 
attomey(s) of record and/or parties: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho FaUs,ID 83405-0484 
Dale P. Thomson 
Thomson Law 
P0Box609 
Rexburg, 10 83440 
David A. Johnson 
Wright Johnson & Wayment, PLLC 
PO Box 52251 
Idaho Falls, ID 83405-2251 
Clerk of the Court 
3- JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 













and wife; IDAHO TRADEMARK ) 
PROPERTIES, LLC.; JENKS BROTHERS ) 
INC., and DOES 1-10 ) 
) 
--------------~D~e=£=en~d=an==ts=·--______ ) 
CASE No. CV-2008-469 
MINUTE ENTRY 
This matter came before the Court on Wednesday, March 2, 2011, for the purpose of a 
Motion for Preliminary Injunction, being held telephonically, with the Honorable Darren B. 
Simpson, presiding in open court in Bingham County. 
Ms. Sandra Beebe, Court Reporter was personally present. Ms. Jaeme Freeman, Deputy 
Court Clerk was personally present. 
David A. Johnson, Esq., appeared telephonically on behalf of the Plaintiffs. Kent 
Gauchay, Esq., appeared telephonically on behalf of the defendants, Kevin and Tanya Gam. Mr. 
Brian Langford appeared telephonically on behalf of Wells Fargo Bank. 
The Court confirmed receipt of Mr. Langford's Motion for Preliminary Injunction and 
Temporary Restraining Order, Brief in Support of Motion for Preliminary Injunction and 
Temporary Restraining Order, Affidavit of Brian Langford and also the Affidavit of David A. 
Johnson. 
The Court inquired to Mr. Langford as to why his motion should be considered since his 
client is not a party to this case and has no standing in the matter. Mr. Johnson, prior to Mr. 
Langford's answer to the Court's question stated that he had received a check from Mr. 
Gauchay in the amount of the original judgment and was planning on vacating the sale 
previously scheduled. 
Minute Entry 
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______________ ~D~e~£~en~d~an~ts~. ________ ) 
2
Mr. Gauchay confirmed that check had been delivered and agreed the check can be 
negotiated, but requested that his clients be reserved the right to negotiate fees. 
The Court entered onto the record that Mr. Gauchay and Mr. Johnson have agreed that 
the check issued from Mr. Gauchay' s trust account can be negotiated, the property sale 
previously scheduled will be vacated and as such all motions presently before the court would be 
moot. 
Mr. Johnson stated he would like to reserve the right to challenge Wells Fargo's Standing 
in the matter should they try to participate further. The Court said the matter would be addressed 
should there be any further filings. 
Court was thus adjourned. 
1Z-D 
DATED this 3 day of March 20 1. 
\_ 
Minute Entry 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing MINUTE ENTRY 
~~~rsonally delivered, faxed or mailed by first-class U.S. Mail with pre-paid postage on this 
~ day of March 2011 to the following: 
David Johnson, Esq. 
Wright, Johnson, Tolman & Wayment PLLC 
PO Box 52251 
Idaho Falls, ID 83405-2251 
Kent Gauchay, Esq. 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Brian R. Langford 
Routh Crabree Olson 
300 Main St. #150 
Boise, ID 83 702 
Minute Entry 
Cl U.S. Mail 0 Courthouse Box 0 Facsimile 
,,t:J U.S. Mail 0 Courthouse Box 0 Facsimile 
1S!] U.S. Mail 0 Courthouse Box 0 Facsimile 
ABBIE MACE~ CLERK 
3 
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" u.s. il rt s   o 
D o 
David A. ohnson, E q. 
Wright Jo nson & W yment, PLLC 
477 Shou Avenue, uite 109 
P.O. Box 2251 
Idaho Fall , ID 8340 -2251 
Telephon (208) 535 1000 
Facsimile 208) 523- 400 
Idaho Sta e Bar No. 319 
- ~--,_,sTRic,·; ~~.~-,~~ '_r;··,-r 
c 1 .ty of Fremolll ~_;i:>l3 of Idaho 
fiied: ------::-----
r----·--·~· ---- ··-- -1 
l_::_ I 5 2011 J 
J\t,f31E i\lACI.:, C HK 
COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
IDAHO, IN AND FOR THE COUNTY OF FREMONT 
CHRIS AND JILL M GLEBY, D.B.A 
SELECT VE BUILD RS 
Plaintiffs, 
vs. 
KEVIN NO TAN A GARN, 
husban and wit , IDAHO 
TRADE ARK PR PERTIES, LLC, 
JENKS ROTHER , INC., and DOES 
1-10 
efendants. 
Case No: CV-08-469 
MOTION FOR COSTS AND 
ATTORNEY FEES 
Plai tiffs Chris and Jill Magleby (Maglebys), by and through their attorney, David 
A. Johnso , hereby ove the Court for its Order granting them attorney fees and costs 
associate in collecti g on the judgment of the above-captioned case, pursuant to 
1. Ma lebys wer the prevailing party and obtained a judgment. 
1- MOTION OR COSTS NO ATTORNEY FEES 
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IN THE DISTRIC 




Idaho Cod §§12-12 (5) and 45-513. 
2. Def~mdants ha~e refused to voluntarily pay the judgment(s) against them. 
Plaintiffs were equired to incur additional costs and attorney fees in the pursuit 
of collection. 
This Motion is suppor ed by the Memorandum of Costs and Attorney Fees (Third) filed 
herewith. 
DA '-ED: Maret 14, 2011 
~~/-
WRIGHT JOHNN& WAYMENT, PLLC 
David A. Johnson, Esq. 
2- MOTIO 1.J FOR COSlS AND ATTORNEY FEES 
Page 568 of 731
h
-- c ,  
ii
\j 1
CERTIFICATE OF SERVICE 
that I am a duly licensed attorney in the State of Idaho, with my 
office in I aho Falls, daho, and that on March 14, 2011, I served a true and correct 
copy of th foregoing document, on the person(s) listed below by causing the same to 
be deliver d by the f llowing method: 
Kent W. auchay 
Simpson Gauchay 
PO Box 5 484 
Idaho Fal s, ID 8340 -0484 
Idaho Tra emark Pr perties, LLC 
c/o Dale . Thomso , Attorney 
PO Box6 9 
Rexburg, D 83440 
Honorabl Darren B. Simpson 
Bingham ounty Ch mbers 
501 N. M pie, #310 
Blackfoot, ID 83221- 700 
3- MOTION OR COSTS NO ATTORNEY FEES 




David A. Johnson, Esq. 
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David A. Johnson, Esq. 
DISTRICT SEVf:]'l COURT 
County of Fremont State of Idaho 
F iied: :=============::::;:----
--~--~_j 
A .. ,., i:·. ;-, . r :~-~.~y K 
Wright Jot nson & W ~yment, PLLC 
477 Shoup Avenue, ~~uite 109 By: ·- M~*·---·-,__ ________ ~.. :/ ·:: .. ~k 
P.O. Box~ 2251 
Idaho Fall>, ID 83405-2251 
Telephone (208) 535 1 000 
Facsimile 208) 523-~ 400 
Idaho State Bar No.~ 319 
Attorney for Plaintiffs 
IN THE DISTRICif COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE HTATE 0~ IDAHO, IN AND FOR THE COUNTY OF FREMONT 
CHRIS AND JILL M~GLEBY, D.B.A 
SELECT VE BUILD~RS 
Plaintiffs, 
vs. 
KEVIN J. ND TAN'tA GARN, 
husband and wifE , IDAHO 
TRADEMARK PRIDPERTIES, LLC, 
JENKS E ROTHER~ , INC., and DOES 
1-10 
Defendants. 
Case No: CV-08-469 
MEMORANDUM OF COSTS AND 
ATTORNEY FEES 
Da' idA. John on, attorney for Plaintiffs, hereby submits the following 
memoranc urn of cost~, disbursements and attorneys fees, pursuant to Idaho Rules of 




Recore ing Fee 
Recore ing Fee 
1 - MEMOR :l,NDUM OF COSTS AND ATTORNEY FEES 
$17.00 
$23.00 
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( 
2/15/11 Public ~tion Costs $228.21 
2/28/11 Fremo nt County Sheriffs Fees $70.00 
3/2/11 Recore ~ing Fee- ITP Judgment $17.48 
3/2/11 Certific ation Fee- ITP Judgment $7.00 
Total Costs $362.69 
ATTORN EY FEES 
Date Oeser ption Time Charge 
10/12/10 Prepar ~ modifications to motion for attorney fees 4.0 $800.00 
and su pporting documents 
Prepar ~tion of Document: Motion for Entry of 
Judgm ~nt, Order of Foreclosure and Sale 
Pre par ~tion of Document: Proposed Judgment 
and Or ~er of Foreclosure and Sale 
10/14/10 Letter t p Judge Simpson .3 $60.00 
10/26/10 Reviev. Motion to Disallow Attorney Fees and .8 $160.00 
Cost 
Pre par ~tion of Document: Amended Notice of 
Hearin ~ 
Letter t p clients 
10/29/10 Reviev. documents received from Court .3 $60.00 
11/9/10 Confer ~nee with Dale Thompson, Attorney For .5 $100.00 
Fergus ons 
11/11/10 Pre par ~tion for hearing 1 $200.00 
12/12/10 Pre par ~tion for Hearing 4.6 $920.00 
Travel o and From St. Anthony 
Court) ppearance: Motion for Attorney Fees 
12/16/10 RevieVI of Judge Simpson's Order on Attorney .5 $100.00 
Fees 
Teleph pne conference with client 
12/17/10 Pre par ~tion of pleadings: Judgment of 1.0 $200.00 
Foreclc sure against Garns, Writ of Execution 
12/20/10 Proces ~ of Judgment Documents .5 $100.00 
2- MEMOR~NDUM OF ( OSTS AND ATTORNEY FEES 














Review of Judgment 1.5 
T eleph 1me conference with client 
Prepan tion of: Debtor's Packet 
lnstruc ions to Sherrff 
lnstruc ions to Staff 
Prepar ~tion of pleadings: Final Judgment- ITP .6 
Prepar~tion of Document: Affidavit Calculating 
lnteres 
Telephjme conference with Alliance Title to obtain 1.2 
inform;; tion of potential liens 
Prepar~tion of pleadings for Foreclosure including 
Letter< f Instruction to Sheriff, Notice of Sale, 
Notice pf Levy, 
Revie'll of statutory requirements to insure forms 
are in compliance. 
Letter tp Clerk to Certify Judgment for Recording 
Telephpne call placed to Fremont County Sheriff, 
Civil Division 
RevieVI of Deed of Trust from Wells Fargo .6 
Letter tp Wells Fargo 
Conferj3nce with Vicky Johnson- Fremont County .5 
Sheriff 
Prepar~ modifications to collection documents 
Correspondence to Standard Journal regarding 
publica ions 
Revie'll of File in preparation of sale 
Telephpne call placed to other attorney's 
Reviev of File 
RevieVI case law on priority of liens and 
redemp>tive rights of creditors 
Telephpne conference with clients 
RevieVI Correspondence from Derrick 0 Neill 
Telephpne conference with attorney Brian 
Langfo d 
RevieVI case, copy Complaint and statutory 
authori y 



































2/28/11 Reviev. Correspondence from opposing attorney 2.0 $400.00 
0 Neill 
Resea ch law regarding notice of claim of lien 
Letter tp opposing attorney 0 Neill 
Calcul~ tion of Credit Bid 
Brief re search on Temporary Restraining Orders 
3/2/11 Reviev. of Filings by Attorneys for Well Fargo. 4.0 $800.00 
Resea ch and outline Arguments 
3/2/11 Teleph one conference with client 3.8 $760.00 
Pre par e modifications to Affidavit of DAJ 
Teleph one conferences with other attorneys 
Court J. ppearance: Telephonic Motion for 
Injunct on 
Calcul~ tion of Post Judgment Fees and Costs 
Teleph pne conference with Attorney Deangeli 
RevieVI Correspondence from opposing attorney 
Deang ~li and respond to same 
Letter o opposing attorney Gauchay 
3/3/11 Pre par ~ modifications to letter to opposing .2 $40.00 
attorne ~ 
3/10/11 Pre par ~tion of pleadings: Supplemental 1.5 $300.00 
Memor ~ndum of Costs 
32.2 $6,440.00 
TOTAL COSTS AND ATTORNEY FEES $6,802.69 
Plaintiffs reqw~st that the above fees and costs be added to the judgments 
against th~ Defendar ts herein. 
DAifED: Mar< h 14, 2011 
WRIGHT JOHNSON & WAYMENT, PLLC 
David A. Johnson. Esq. 
4- MEMORANDUM OF COSTS AND ATTORNEY FEES 








STATE OF IDAHO ) 
) ss. 
County of Bonneville ) 
David A. Johnson, first being duly sworn, states: 
1. I make this Affidavit in support of my claim for attorne fees in thi matter. 
2. I make this Affidavit of my own knowledge, informatio and belie. I am 
the only attorney who performed work on behalf of PI intiffs. 
3. The charges in the above schedule are correct accor ing to my 
knowledge, information, and belief and are incorporat d by refer nee. 
4. Plaintiffs request that if Defendants object to the pres 
and costs or fail to pay awarded costs requiring additi 
efforts, additional attorney fees and costs be awarded in prosecu ing this 
request. 
DATED: March 14,2011. 
SUBSCRIBED AND SWORN to before me on March 14, 20 1 
AUDREY JOHNSON 
Notary Public 
State Of Idaho 
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CERTIFICATE OF SERVICE 
I hereby certin that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on March 14, 2011, I served a true and correct 
copy of th ~foregoing document, on the person(s) listed below by causing the same to 
be deliver ~d by the fc llowing method: 
Name an j Address 
Kent W. <Sauchay 
Simpson ~ Gauchay 
PO Box 50484 
Idaho Fal s, ID 8340p-0484 
Idaho Trademark Prbperties, LLC 
c/o Dale 11>. Thomsor , Attorney 
PO Box 609 
Rexburg, ID 83440 
Honorabl ~ Darren B. Simpson 
Bingham County Ch ~mbers 
501 N. M 3ple, #310 
Blackfoot ID 83221-1700 




David A. Johnson, Esq. 
6- MEMORANDUM OF C.OSTS AND ATTORNEY FEES 






CERTIFICATE OF SERVICE 
I he eby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, l~aho, and that on March 14, 2011, I served a true and correct 
copy of thE foregoing document, on the person(s) listed below by causing the same to 
be delivered by the following method: 
Name an< Address 
Kent W. C;auchay 
Simpson ~ Gauchay 
PO Box 50484 
Idaho Fal s, ID 8340 >-0484 
Idaho Trademark Properties, LLC 
c/o Dale F . Thomsor , Attorney 
PO Box 6P9 
Rexburg, ID 83440 
Honorable Darren B. Simpson 
Bingham County Ch ~mbers 
501 N. Mc~ple, #31 0 
Blackfoot ID 83221-1700 
2 - NOTICE OF HEARIN ~ 





Dav1d A. Johnson, Esq. 












David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
(:-:"-c--=:::-:::-~=~--
1 ' 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
Case No: CV-08-469 
NOTICE OF HEARING 
PLEASE TAKE NOTICE that the above-named Plaintiffs will call up for hearing 
their Motion for Costs and Attorney Fees, on April 8, 2011, at the hour of 10:00 a.m., 
before the Honorable Darren B. Simpson, at the Fremont County Courthouse, 151 W. 
151 North, St. Anthony, Idaho. 
DATED: March 14, 2011 
1 - NOTICE OF HEARING 
~~ WRIGHT JOHNS&WAYMENT, PLLC ~"\ 
David A. Johnson, Esq. ·\ \~~~.:\ 
-.(\v . ..._\~""· \_ :; ..,. r, f>~'"" 
' J• 
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Dale P. Thomson, Esq. ISB #2643 
THOMSON LAW OFFICES, CHTD. 
Attorneys at Law 
115 East Main 
P.O. Box609 
Rexburg, Idaho 83440 
Telephone: (208) 356-9000 
Facsimile: (208) 356-9336 
Attorney for Idaho Trademark Properties, LLC 
Defendant 
DiSTF\ICT SEVi:.i'l COI.'R~f 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR FREMONT COUNTY 




KEVIN and TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
) 












MOTION AND OBJECTION 
TO ATTORNEYS FEES AND COSTS 
P. :J02 
CO:MESNOW,IDAHOTRADEMARKPROPERTIES,LLC,byandthroughitsattorney, 
DALE P. THOMSON, ESQ., ofThomson Law Offices, Chtd., and does hereby object to Plaintiffs 
Motion For Costs and Attorneys Fees and Memorandum of Costs and Attorney Fees, dated March 
14,2011, pursuant to IR.CP Rule 54(d)(6), 54(e)(6) as follows: 
1. Default Judgment was entered against Idaho Trademark Properties, LLC, (hereinafter 
"ITP") on September 27, 2010. 
MOTION AND OBJECTION TO ATIORNEYS FEES AND COSTS 
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2. Subsequently, this court entered its Order Regarding Attorney Fees on December 
14,2010. The Court found that ITP was the meritorious party in the action and awarded attorney 
fees to ITP. 
3. The Plaintiff now brings a new request for attorney fees against ITP pursuant to I. C. 
§12-120(5), §12-121,I.C. §45-513 andiRCPRule54. 
4. First of all, I. C. §45-513 is not applicable to ITP. The foreclosure action was not 
against ITP. The action against ITP was for a money judgment. This code section only applies to 
''persons claiming liens against the same property .... The court shall also allow as part of the costs 
the moneys paid for filing and recording the claim, and reasonable attorney's fees."1 
5. ITP never claimed an interest, of any nature, against the property. This section may 
only be applicable to some of the other Defendants. The Plaintiff cannot recover costs and attorney 
fees against ITP pursuant to this code section. 
6. The Plaintiff has shown no facts or basis on the part ofiTP, for an award of attorney 
fees and costs pursuant to I.C.§ 12-121. 
7. This new motion and memorandum are brought merely as an end run to obtain more 
attorney fees from ITP. Under I.C. §45-513, and §12-'121, this action is brought without merit, 
pursued frivolously, unreasonably and without foundation. 
8. The memorandum requests Recording fees which are not specified. There is no 
showing that any ofthe Recording Fees on 1/14/11 are against any collection efforts against ITP. The 
Publication Costs, and Sheriff's Fees pertain clearly to other Defendants, not ITP. The balance of 
the costs against ITP (3/2111) are not costs as a matter of right under IRCP Rule 54 (d)(l)(C). The 
costs may be clasified as Discretionary Costs, however there is no showing that they were 
exceptional or necessary. It would appear, by conjecture, that the Plaintiff may have obtained a copy 
of the judgment and had it certified and then recorded the judgment If this is the case, then the 
amount of the fees were unnecessary and the recording of an Abstract of Judgment would have been 
more efficient and less costly. The recording costs also appear to be duplicative in nature. 
1 I.C. §45-513 
MOTION AND OBJECTION TO ATTORNEYS FEES AND COSTS 
7221 ITP\Objcction To Attorneys Fees 3.21.11 Page-2-
Page 579 of 731
 PM











MC~/MAR/21/2011 03:12PM P. J04 
9. The attorney fees claimed by the Plaintiff from 10/12/10 to 12/16/10 are attorney fees 
incurred by the attorney relating to his previous Motion for Attorney Fees and Costs and the Court 
had already decided that issue on December 14, 2010. Those fees amotmt to $2,400.00. The 
attorney fees were not incurred to collect on the judgment against ITP, the fees were incurred to 
obtain additional attorney fees and and the Plaintifflost that motion. 
10. I.C. §12-120(5), only allows additional attorney fees againstiTP for. efforts made by 
the Plaintiff to collect the judgment against ITP. There is no showing that any of the attorney fees 
were incurred in an attempt to collect the judgment against ITP. A review of the time recorded 
clearly shows that the Plaintiff was moving forward to foreclose its lien and collect its judgment 
against Gam, not the judgment against ITP. 
11. It also appears that the Plaintiff is attempting to collect attorney fees for its action 
pertaining to the Wells Fargo claims. These fees were clearly not a part of an attempt to collect on 
the judgment against ITP. The attorney fees requested pertain directly to the actions of the Plaintiff 
and how they decided to treat the Deed of Trust from Wells Fargo. ITP did not even receive any 
notice of the claims and legal action between the Plaintiff and Wells Fargo until the day prior to the 
hearing, which precluded any involvement by ITP. 
12. As indicated by I. C. § 12-120(5), a .. party shall also be entitled to reasonable 
postjudgment attorney's fees and costs incurred in attempting to collect on the judgment." 
Substantially all, if not all of the costs and attorney fees requested by the Plaintiff, do not pertain to 
the judgment against ITP. Under any of the theories pre~ented, the Plaintiff cannot recover from 
ITP. 
13. The Motion and the Memorandum; filed by the Plaintiff, shows that the substantial 
majority, if not all o~ the requested costs and attorney fees, have nothing to do with ITP. This should 
be taken into COllsideration when the court determines who the prevailing party is. The actions of 
the Plaintiff to collect all of the costs and attorney fees, set forth in his pleadings, are clearly 
frivolous conduct. Frivolous conduct I. C. § 12-123 .. (I) It obviously serves tnerely to harass or 
maliciously injure another party to the civil action; (ii) It is not supported in fact or warranted under 
existing law and cannot be supported by a good faith argument for an extension, modification, or 
reversal of existing law." 
MOTION AND OBJECTION TO ATTORNEYS FEES AND COSTS 
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14. ITP is entitled to attorneys fees and costs for having to defend this action, for reason 
that it is brought in an unreasonable, frivolous manner and without justification. This action is 
frivolous conduct as previously defined. This Defendant was required to retain counsel in order to 
defend this action and agreed to pay its attorney a reasonable sum. That the sum of $1500 was 
agreed upon between the attorney and his client, to prepare for this case, appear in court and defend 
against this action. The sum of $1500 is reasonable in light of the time involved in preparing for 
this hearing and appearing herein. ITP is entitled to attorneys fees pursuant to I.C. §§ 12-121, 12-
123, I.R.C.P. Rule 54(e)(l), and IRCP Rule 11. 
WHEREFORE, this Defendant prays that the Motion for Costs and Attorney Fees against ITP 
be denied and that Defendant be awarded attorney fees and costs as prayed for herein. 
DATED This 21st dayofMarch, 2011. 
a~ 
Dale P. Thomson, Esq. 
MOTION AND OBJECTION TO ATTORNEYS FEES AND COSTS 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing MOTION AND 
OBJECTION TO ATTORNEY FEES AND COSTS was on this date seiVed upon the person or 
entity named below, at the address or facsimile number set out below his name, by such service as 
indicated hereafter. 
DATED THIS~ day ofMarch, 2011. 
PERSON SERVED 
David A. Johnson, Esq. 
WRIGHT, JOHNSON, 
& WA YMENT, PLLC 
477 Shoup Avenue, Suite 109 
P. 0. Box 52251 
Idaho Falls, ID 83405-2251 
Kent W. Gauchay, Esq. 
Simpson & Gauchay 
P. 0. Box 50484 
Idaho Falls, ID 83405-2251 
The Honorable Dan-en B. Simpson 
Bingham County Chambers 
501 N. Maple, #310 
Blackfoot, ID 83221-1700 
Dale P. Thomson, Esq. 
SERVICE 
Hand Delivery(__) 
Facsimile Transmission (_KJ 
(208) 523-4400 
U. S. Mail(_) 
Postage Prepaid 
Hand Delivery (_) 
Facsimile Transmission LXJ 
(208) 522-4295 
U. S. Mail (_) 
Postage Prepaid 
Hand Delivery (_.} 
Facsimile Transmission U 
U. S. Mail (.X} 
Postage Prepaid 
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David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
DISTRICT SEVEN COURT 
County of Fremont State of Idaho 
Fiied:;======:---
MAR 2 5 2011 
sy: _mlfl.cr~. c;_:.:nK 
Ds 1.:uiy Clerk 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, 
husband and wife, IDAHO 
TRADEMARK PROPERTIES, LLC, 
JENKS BROTHERS, INC., and DOES 
1-10 
Defendants. 
Case No: CV-08-469 
RESPONSE TO IDAHO 
TRADEMARK PROPERTIES' 
MOTION AND OBJECTION TO 
ATTORNEYS FEES AND COSTS 
Plaintiffs Chris and Jill Magleby (Maglebys), by and through their attorney, David 
A. Johnson, hereby respond to Idaho Trademark Properties, LLC's (ITP) Motion and 
Objection to Attorney Fees and Costs as follows: 
1. Attorney fees and costs in collecting a judgment are, pursuant to Idaho Code 
§12-120(5), entitled to recovered in addition to previously ordered amounts. This 
1- RESPONSE TO IDAHO TRADEMARK PROPERTIES' MOTION AND OBJECTION TO ATTORNEYS 
FEES AND COSTS 
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includes being in addition to those granted pursuant to a default judgment. 
Action Collection Services, Inc., v. Bigham, 146 Idaho 286, 192 P.3d 1110 
(Idaho Ct. App. 2008). 
2. ITP, after judgement has refused to voluntarily pay the judgment against it and 
collection actions have been necessary. 
3. Defendant Garns also ignored the judgment and made no efforts to make any 
payments on the judgment against it until the day before the sheriffs sale was to 
take place. Because of such delay, substantial attorney fees and costs were 
incurred in pursuant of the judgment. 
4. Unless ITP concedes that the default judgment against it is independent of the 
judgment against Garns and that payments made by Garns should not be 
credited to ITP, both defendants are subject to whatever judgment remains. 
5. Maglebys have not sought attorney fees solely against ITP. Mr. Thompson, 
having filed an appearance in this case, is entitled to notice. Further, whatever 
judgment is entered against Garns is like to be recovered by Garns in their cross-
claim against ITP, who should be provided notice of the proceedings. 
6. Additional attorney fees and costs have been incurred in filing this response 
which should be added to the previously requested amount. 
7. ITP's request for attorney fees and costs is without merit. Further the amount 
requested by ITP is extremely excess and not in good faith. The amount 
requested is to simply reduce the amount of the judgment and is not reflective of 
actual services provided. 
2- RESPONSE TO IDAHO TRADEMARK PROPERTIES' MOTION AND OBJECTION TO ATTORNEYS 
FEES AND COSTS 
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8. Default judgment was entered against ITP. In addition, ITP has filed its objection 
to having the default judgment set aside. The complaint specifically states a 
cause of action for breach of contract by ITP. ITP is estopped from denying the 
existence of the written contract against it. Attorney fees are proper against ITP 
pursuant to Idaho Code §§12-120(1) & (3). 
9. ITP has now filed an appearance in this case and the provisions previously relied 
upon by the Court (e.g. IRCP 54(c)(4)) in limiting attorney fees and costs are no 
longer applicable. See also IRCP 54(e)(1) et. Seq. 
DATED: March 24, 2011 
~HNSON & WAYMENT, PLLC 
David A. Johnson, Esq. 
3- RESPONSE TO IDAHO TRADEMARK PROPERTIES' MOTION AND OBJECTION TO ATTORNEYS 
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CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on March 24, 2011, I served a true and correct 
copy of the foregoing document, on the person(s) listed below by causing the same to 
be delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Idaho Trademark Properties, LLC 
c/o Dale P. Thomson, Attorney 
PO Box 609 
Rexburg, ID 83440 
Honorable Darren B. Simpson 
Bingham County Chambers 
501 N. Maple, #310 
Blackfoot, ID 83221-1700 




~--=--=-------David A.~n. Esq. 
4- RESPONSE TO IDAHO TRADEMARK PROPERTIES' MOTION AND OBJECTION TO ATTORNEYS 
FEES AND COSTS 




Kent W. Gauchay 
SIMPSON & GAUCHA Y 
Attorneys at Law 
497 North Capital Avenue, Suite 200 
P. 0. Box 50484 
Idaho Falls, Idaho 83405-0484 
Telephone: (208) 523-2000 
I.S.B. #2709 
D\STR!·CT [:',~_·\';~},; C: ---~----~----~ 
County of Frernont Slc:'e of idaho I 
Filed: _ _ j 
By: ~M:c9:.2:~::1~ I 
...._ _______ L_ .. ~--~·~·~--·· 
Attorneys for Defendants, Kevin Gam and Tanya Gam 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPER TIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
) 
) Case No. CV-08-469 
) 
) MOTION TO DISALLOW COSTS AND 
) FEES OBJECTION TO PLAINTIFF'S 









COMES NOW Defendants, Kevin Gam and Tanya Gam, husband and wife, by and 
through counsel of record, Kent W. Gauchay, and hereby object to Plaintiffs Motion of March 14, 
2011 requesting additional attorney fees. 
These Defendants object for the following reasons: 
1. To the extent that Plaintiffs seek additional attorney fees pursuant to Idaho Code§ 
12-120(5) Plaintiffs claim must be denied. 12-120(5) indicates that a party would be entitled to a 
reasonable attorney fees and costs in attempting to collect the judgment only if attorney fees were 
originally awarded under 12-120(1 ),(2),(3) or ( 4). The attorney fees originally awarded to 
1. MOTION TO DISALLOW COSTS AND FEES OBJECTION TO PLAINTIFF'S MOTION FOR 
COSTS AND ATTORNEY FEES 
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Plaintiffs herein was not awarded pursuant to Idaho Code § 12-120 and therefore any attempt to 
rely upon 12-120(5) for additional attorney fees is misplaced. 
2. Plaintiffs were originally awarded attorney fees pursuant to Idaho Code § 45-513. 
Idaho Code § 45-513 does not allow for post judgment attorney fees. 
3. These Defendants paid the requested in the Judgment, Decree of Foreclosure and 
Order of Sale. On January 11, 2010 this court entered a Judgment, Decree of Foreclosure and 
Order of Sale. The amount set forth in that judgment was paid by these Defendants to Plaintiffs. 
No where in the Judgment, Decree of Foreclosure and Order of Sale is reference made to 
additional attorney fees and/or costs being permitted. Said document was drafted by Plaintiffs 
attorney and Plaintiff should be held to the language of the judgment which does not in any way 
reference additional attorney fees and/or costs. 
4. These Defendants object to any additional costs as I.R.C.P. 54(d)(l)(C) does not 
allow for the additional costs being sought by Plaintiffs. Furthermore, these Defendants should 
not be responsible for recording fees and certification fees for the judgment entered against Idaho 
Trademark Properties. 
5. These Defendants further object to Plaintiffs requests for attorney fees on the basis 
that the fees charges are excessive and unwarranted and do not pertain to this particular Defendant. 
Specifically, the Judgment, Decree of Foreclosure was entered by the court on January 11, 2011. 
Plaintiff in this current motion for attorney fees seeks $3,000.00 in attorney fees from fees 
allegedly incurred prior to the entry of the Judgment, Decree of Foreclosure and Order of Sale. 
Additionally these attorney fees were incurred before the courts order regarding attorney fees 
dated December 14, 2010. Nowhere in the order regarding attorney fees was provision made for 
the granting of additional attorney fees. In fact the final line of the order requires that the final 
2. MOTION TO DISALLOW COSTS AND FEES OBJECTION TO PLAINTIFF'S MOTION FOR 
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judgment including decree of foreclosure and order of sale is issued separately, but not provision is 
made for additional attorney fees. Furthermore, the charges for this time period are excessive for 
the amount of work done and/or do not pertain directly to these Defendants. These Defendants 
should not be responsible for attorney fees incurred by Plaintiffs with regard to their claim against 
other Defendants. 
6. These Defendants should not be responsible for any attorney fees incurred by 
Plaintiffs with regard to work regarding the claim of Wells Fargo. Wells Fargo did not act on 
behalf of these Defendants but only sought to protect their own interest. lfPlaintiffbelieves they 
are entitled to an award of attorney fees pertaining to Wells Fargo that claim should be pursued 
against Wells Fargo and not against these Defendants. Furthermore, the attorney fees incurred 
from January 14, 2011 through March 10, 2011 were excessive. To the best of these Defendants 
knowledge Plaintiffs never submitted any filing or pleading with regard to the Wells Fargo claim, 
yet Plaintiffs seek over $2,440.00 in attorney fees pertaining to Wells Fargo. Said fees are not 
justified against these Defendants nor are they reasonable under the circumstances. These 
Defendants respectfully request that Plaintiffs request for additional attorney fees and costs against 
these Defendants be denied in its entirety. 
DATED this 24> day of March, 2011. 
Attorney for Defendants, 
Kevin and Tanya Gam 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I am a licensed attorney in the State ofldaho, with my office in 
Idaho Falls, and that on the '2.£ day ofMarch, 2011, I served a true and correct copy ofthe 




MOTION TO DISALLOW COSTS AND FEES OBJECTION 
TO PLAINTIFF'S MOTION FOR COSTS AND ATTORNEY 
FEES 
David A. Johnson, Esq. 
Wright, Johnson & Wayment 
4 77 Shoup A venue, Ste 109 
PO Box 52251 
Idaho Falls, ID 83405 
Dale P. Thomson, Esq. 
THOMSON LAW 
P. 0. Box 609 
Rexburg, Idaho 834440 
Honorable Darren B. Simpson 
c/o Bingham County Clerk 
501 N. Maple,# 205 
Blackfoot, ID 83221-1700 





Attorney at Law 
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IN THE DISTRICT OURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 













and wife; IDAHO TRADEMARK ) 
PROPERTIES, LLC.; JENKS BROTHERS ) 




CASE No. CV-2008-469 
AMENDED NOTICE OF HEARING 
NOTICE IS HEREBY GIVEN that Plaintiffs Motion for Attorney Fees and Costs 
previously scheduled to take place in this matter on Friday, April8, 2011, will instead be held at 




DATED this t day of April 
Amended Notice of Hearing 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing AMENDED 
NOTICE OF HEARING was personally-delivered, faxed or mailed by first-class U.S. Mail 
with pre-paid postage on this "",/if "-day of April 2011 to the following: 
David Johnson, Esq. 
Wright, Johnson, Tolman & Wayment PLLC 
PO Box 52251 
Idaho Falls, ID 83405-2251 
Kent Gauchay, Esq. 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Joshua A. Garner, Esq. 
The Law Office of Joshua A. Garner, PLLC 
PO Box 1014 
Rexburg, ID 83440 
Amended Notice of Hearing 
Q U.S. Mail 0 Courthouse Box 0 J;acsimile 
.J 
0 U.S. Mail 0 Courthouse Box Dfacsimile 
0 U.S. Mail 0 Courthouse Box 
ABBIE MACE, CLERK 
By:~,e;.j . :1t:(7A_.{~--~~ 















04/13/2011 WED 15:28 FAX 208 523 4400 
David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, 
husband and wife, IDAHO 
TRADEMARK PROPERTIES, LLC, 
JENKS BROTHERS, INC., and DOES 
1-10 
Defendants. 
Case No: CV-08-469 
RESPONSE TO IDAHO 
TRADEMARK PROPERTIES' 
MOTION AND OBJECTION TO 
ATIORNEYS FEES AND COSTS 
Plaintiffs Chris and Jill Magleby (Maglebys), by and through their attorney, David 
A. Johnson, hereby respond to Defendants Kevin and Tanya Garn's (Garns) Motion to 
disallow Costs and Fees Objection to Plaintiffs Motion for Costs and Attorney Fees as 
follows: 
After judgement was entered Garns refused to voluntarily pay the judgment 
against them. Lengthy collection actions have been necessary to collect, including 
1- RESPONSE TO DEFENDANT GARNS' OBJECTION TO ATTORNEYS FEES AND COSTS 
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foreclosure proceedings. Idaho Rule of Civil Procedure 54(e)(1) states that "In any civil 
action the court may award reasonable attorney fees to the prevailing party or parties 
as defined in Rule 54(d)(1)(B), when provided for by any statute or contract.. .. " In 
addition to Idaho Code §12-120, attorney fees are to be awarded in the enforcement of 
the lien, which is not limited to obtaining the judgment. In reference to 45-513, the 
appellant courts of Idaho have interpreted this to mean that the costs of filing and 
recording, as well as the attorney fees, are incidental to the foreclosure of the lien. 
id!003/005 
Smith v. Faris-Kesl Constr. Co., Ltd., 27 Idaho 407, 423, 150 P. 25, 30 (1915). 
"Therefore, it appears that I. C. § 45-513 provides for a mandatory award of attorney 
fees as part of the enforcement of the lien, while I.R.C.P. 54(e)(1) requires the finding of 
a prevailing party within the discretion of the district court." Olsen v. Rowe, 125 Idaho 
686, 688, 873 P.2d 1340, 1342 (Idaho Ct. App. 1994). 
Garns assert that Idaho Code §45-513 does not allow for post-judgment attorney 
fees. However, Garns also fail to supply any authority to support the same. There are 
prohibitions for awarding attorney fees on appeal, but the law is also equally clear that 
they are mandated for the trial court. Hendrix v. Gold Ridge Mines, 56 Idaho 326, 54 
P.2d 254, 257 (1936). 
Obviously, the extent of attorney fees necessary to enforce the lien is not limited 
to obtaining a judgment. Garns ignored the judgment which required enforcement 
efforts to go far beyond merely obtaining a judgment. 
Reasonable attorney fees and costs included the necessity of preparing to meet 
the challenges made by Wells Fargo Bank. The Garns cannot disassociate themselves 
from the Deed of Trust they executed. Wells Fargo was involved because Garns failed 
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to pay the amount due and owing, which created an encumberance against the Silver 
Hawk property. Wells Fargo was attempting to assert its rights given to them by Gams 
pursuant to the Deed of Trust. (Attached as Exhibit B is the Affidavit of Brian R. 
Langford.) The deed of trust particularly required the Garns to" ... pay all taxes, 
assessments, charges, fines and impositions attributable to the Property which can 
attain priority over this Security interest..." (Paragraph 4). Pursuant to Paragraph 9 of 
the Deed of Trust, Wells Fargo had the right to do and pay for whatever is reasonable 
or appropriate to protect Lender's interest. Magelbys' attorney fees and costs were 
necessary and in the scope of enforcement of the lien. 
DATED: April 13, 2011 
~~&WAYM:. PLLC 
David A. Johnson, Esq. 
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CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on April 13, 2011, I served a true and correct copy 
of the foregoing document, on the person(s) listed below by causing the same to be 
delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson, Attorney 
PO Box609 
Rexburg, ID 83440 
Honorable Darren B. Simpson 
Bingham County Chambers 
501 N. Maple, #310 
Blackfoot, ID 83221-1700 




David A. Johnson, Esq. 
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David A Johnso~. Esq. 
Wright Johnson ~ Wayment, PLLC 
477 Shoup Aven~e. Suite 109 
P.O. Box 52251 : 
Idaho Falls, ID 8S405-2251 
Telephone (208) i 535-1 000 
Facsimile (208) ~23-4400 
Idaho State Bar No. 3319 
! 
Attorney for Plai~tiffs 
IN THE DIST~ICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STAT~ OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 





KEVIN AND TANYA GARN, 
husband and Wife, IDAHO 
TRADEMARKIPROPERTIES, LLC, 
JENKS BROTHERS, INC., and DOES 
1-10 
Defendants. 
Case No: CV-08-469 
RESPONSE TO DEFENDANT 
GARN'S OBJECTION TO 
ATTORNEYS FEES AND COSTS 
Plaintiffs Ghris and Jill Magleby (Maglebys), by and through their attorney, David 
A Johnson, hereby respond to Defendants Kevin and Tanya Garn's (Garns) Motion to 
disallow Costs and Fees Objection to Plaintiff's Motion for Costs and Attorney Fees as 
follows: 
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foreclosure proc~edings. Idaho Rule of Civil Procedure 54(e)(1) states that "In any civil 
action the court rhay award reasonable attorney fees to the prevailing party or parties 
fd]003/005 
as defined in Rule 54(d)(1)(B), when provided for by any statute or contract. ... " In 
addition to Idaho Code §12-120, attorney fees are to be awarded in the enforcement of 
the lien, which is 'not limited to obtaining the judgment. In reference to 45-513, the 
appellant courts Of Idaho have interpreted this to mean that the costs of filing and 
recording, as weM as the attorney fees, are incidental to the foreclosure of the lien. 
Smith v. Faris-Kesl Constr. Co., Ltd .. 27 Idaho 407, 423, 150 P. 25, 30 (1915). 
"Therefore, it appears that I. C. § 45-513 provides for a mandatory award of attorney 
fees as part of the enforcement of the lien, while I.R.C.P. 54{e)(1) requires the finding of 
a prevailing party within the discretion of the district court." Olsen v. Rowe, 125 Idaho 
686, 688, 873 P.2d 1340, 1342 (Idaho Ct. App. 1994). 
Garns assert that Idaho Code §45-513 does not allow for post-judgment attorney 
fees. However, Garns also fail to supply any authority to support the same. There are 
prohibitions for awarding attorney fees on appeal, but the law is also equally clear that 
they are mandated for the trial court. Hendrix v. Gold Ridge Mines, 56 Idaho 326, 54 
P.2d 254, 257 (1936). 
Obviously, the extent of attorney fees necessary to enforce the lien is not limited 
to obtaining a judgment. Garns ignored the judgment which required enforcement 
efforts to go far beyond merely obtaining a judgment. 
Reasonable attorney fees and costs included the necessity of preparing to meet 
the challenges made by Wells Fargo Bank. The Garns cannot disassociate themselves 
from the Deed of Trust they executed. Wells Fargo was involved because Garns failed 
2- RESPONSE TO DEFENDANT GARNS' OBJECTION TO ATTORNEYS FEES AND COSTS 










04/14/2011 THU 10:49 FAX 208 523 4400 ld]004/005 
to pay the amount due and owing, which created an encumberance against the Silver 
Hawk property. Wells Fargo was attempting to assert its rights given to them by Gams 
pursuant to the Deed of Trust. (Attached as Exhibit B is the Affidavit of Brian R 
Langford.) The deed of trust particularly required the Garns to" ... pay all taxes, 
assessments, charges, fines and impositions attributable to the Property which can 
attain priority over this Security interest..." (Paragraph 4). Pursuant to Paragraph 9 of 
the Deed of Trust, Wells Fargo had the right to do and pay for whatever is reasonable 
or appropriate to protect Lender's interest. Magelbys' attorney fees and costs were 
necessary and in the scope of enforcement of the lien. 
DATED: April13, 2011 
~~& WAYM~~. PLLC 
David A. Johnson, Esq. 
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CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on April 13, 2011, I served a true and correct copy 
of the foregoing document, on the person(s) listed below by causing the same to be 
delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson, Attorney 
PO Box 609 
Rexburg, ID 83440 
Honorable Darren B. Simpson 
Bingham County Chambers 
501 N. Maple, #310 
Blackfoot, ID 83221-1700 




David A. Johnson, Esq. 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO COUNTY OF FREMONT 







GREGORY W. MOELLER 
DAVID MARLOW 
DEBORAH MACE 
1005 MR JOHNSON PROCEEDS ON MOTION FOR ATTORNEY FEES. 
THE COURT COMMENTS ON FILING FROM MR JOHNSON. 
CLARIFIES PLEADING AS BEING THE SAME AS TRADEMARK 
FILING. 
MR JOHNSON STATES THEY ARE THE SAME FILINGS. 
MR GAUCHA Y REQUESTS TO FILE REPORT TO THE COURT A 
MEMORANDUM IN SUPPORT OF MOTION TO DISALLOW COSTS 
AND FEES. 
MR JOHNSON PROCEEDS. SUPPLEMENTAL REQUEST FOR ATTORNEY 
FEES AND COSTS. 
THE COURT COMMENTS ON POST JUDGMENT COLLECTION FEES. 
REFERS TO STATUTE. MR JOHNSON CITES CASE LAW SUPPORTING 
THE ISSUE. 
MR GAUCHA Y PROCEEDS WITH ARGUMENT. FEELS EVERYTIME 
THEY COME TO COURT IT IS FOR ATTORNEY FEES. 
FEELS SPECIFIC STATUTE FOR ATTORNEY FEES IS NEEDED. DOES 
NOT FEEL MR JOHNSON HAS MEET THAT BURDEN. 
DOES NOT FEEL HIS CLIENT IS RESPONSIBLE FOR THE WELLS FARGO 
MATTER. 
MR THOMPSON FEELS 12-120 IS APPROPRIATE CODE SECTION. 
MR THOMSON GOES OVER HISTORY OF THE CASE BRIEFLY. 
THE REAL ISSUE IS ACTION DEALING WITH MR GAUCHA Y AS TO 
CROSS CLAIM. COMMENTS ON ALL OF THE TIME MR JOHNSON HAS 
SPENT IS PURSUANT TO WRIT, ETC. 
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WILL SUBMIT ARGUMENT BASED UPON RATIONAL THAT HE STILL 
HAS TO DEAL WITH OWING AMOUNT TO GARNS. 
SUBMIT AGRUMENT AS SET FORTH IN HIS PLEADINGS. 
THE COURT ASKS AS TO ARGUING FEES. MR THOMPSON PROCEEDS 
CANNOT TELL FROM JUDGMENT AS BEING FINAL JUDGMENT. 
IF IT IS DOES NOT FEEL TIME SPENT BY MR JOHNSON WAS SPENT IN 
COLLECTING ON HIS CLIENTS. WAS NOT COMING AFTER MR 
THOMSONS JUDGMENT. STATES MR JOHNSON HAS FILED A LIEN 
AGAINST HIS CLIENTS LOT. 
1030 MR JOHNSON ADDRESSES SPECIFIC POINTS. FEES WERE LISTED IN 
HIS MEMORANDUM. FEELS COSTS WERE WELL COVERED IN 
PLEADINGS. STATES NOTHING HAS BEEN RECEIVED BACK FROM 
THE COURT A DECISION ON PREV. PLEADINGS. 
COMMENTS ON WHEN AN APPEAL BEGINS. 
1033 NOTHING FURTHER FROM MR THOMSON OR MR JOHNSON 
MR GAUCHA Y WANTS CLARIFICATION ON JUDGMENT DECREE AND 
FORCLOSURE OF SALE AGAINST HIS CLIENT AND MR JOHNSON 
ASKING FOR ANOTHER JUDGMENT. IS CONFUSED AS TO WHY 
MR JOHNSON IS ENTITLED FOR FURTHER JUDGMENT. 
DOES MR JOHNSON FEEL HE IS ENTITLED TO JUDGMENT TWICE. 
CONFUSED PROCEDUREL Y. AMOUNT MR GAUCHA Y PAID WAS IN 
SHERIFF SALE AMOUNT WAS IN NOTICE OF LEVY AND WRIT. 
AMOUNT PAID BY MR GAUCHA Y'S CLIENT WAS $36,624.67. 
MR THOMSON STATES IT APPEARS ARGUMENT BEING MADE WOULD 
BE THAT THE CASE WOULD NEVER COME TO AN END. EXPOUNDS 
FEELS ONCE NOTICE OF LEVY AND WRIT HAS BEEN PUT DOWN 
THAT SHOULD BE THE END. 
1040 MR JOHNSON AGREES IN PART. GOES FURTHER WITH WHAT IS 
NECESSARY THAT AN ATTORNEY DOES NEED COSTS. 
STATES HE IS NOT INTENDING TO COLLECT TWICE. IF PARTIES 
DIS ASSOCIATE COSTS FROM OTHER PARTY IS REQUIRED TO PAY 
FEES AND COSTS. 
THE COURT WILL TAKE UNDER ADVISEMENT AND GET OUT 
DECISION. WILL HAVE HIS CLERK CONTACT COUNSEL TO WORK 
OUT TIME TO HEAR CROSS CLAIM. 
COURT CONCLUDES 
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Kent W. Gauchay, Esq. I.S.B. #2709 
SIMPSON & GAUCHAY 
Attorneys at Law 
497 N. Capital Ave., Ste. 200 
P. 0. Box 50484 
Idaho Falls, ID 83405-0484 
Telephone: (208) 523-2000 
Attorney for Defendants Kevin and Tanya Gam 
District Seven Court 
Ceuty of Fremont 
~~oflelabo 
Date:., WCfl II 
Time: ID ~ 41 /lrn 
Ab~,ie ~ace. Clerk 
Deputy C., /c17l} . ····--
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, 
husband and wife, IDAHO 
TRADEMARK PROPERTIES, LLC, 


















Case No. CV-08-469 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISALLOW COSTS 
AND FEES 
COMES NOW the Defendants Kevin and Tanya Gam (hereinafter referred to as the 
"Gams"), by and through their attorney, Kent W. Gauchay of the law firm Simpson & Gauchay, 
and file this Memorandum in Support of Motion to Disallow Costs and Attorney Fees sought by 
Plaintiffs. 
A. Plaintiffs cannot be awarded post judgment attorney fees since I.C. § 12-120(5) only 
pertains to attorney fees originally awarded under I.C. § 12-120(1),(2),(3) or (4), and 
since post-judgment attorney fees are not permitted under I.C. § 45-513 or I.R.C.P. 
Rule 54(d)(l)(C). 
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I.C. § 12-120(5) states, "In all instances where a party is entitled to reasonable attorney's 
fees and costs under subsection (1), (2), (3) or (4) of this section, such party shall also be entitled 
to reasonable post-judgment attorney's fees and costs incurred in attempting to collect on the 
judgment. Such attorney's fees and costs shall be set by the court following the filing of a 
memorandum of attorney's fees and costs with notice to all parties and hearing." However, the 
Order states, "The Maglebys are entitled to attorney fees against the Garns pursuant to Idaho 
Code§ 45-513."1 Thus, no award of costs or attorney fees is appropriate pursuant to I.C. § 12-
120(5). 
Furthermore, I. C. § 45-513 does not allow for post-judgment attorney fees. The statute 
states that, "The court shall also allow as part of the costs the moneys paid for filing and 
recording the claim, and reasonable attorney's fees." Unlike I.C. § 12-120(5), this statute has no 
provision specifically allowing post-judgment attorney fees. Courts have held that I.C. § 45-513 
does not allow for an award of attorney fees on appeal. Hendrix v. Gold Ridge Mines, 56 Idaho 
326, 54 P.2d 254,257 (1936). When an award of attorney fees depends on the interpretation of a 
statute, the plain meaning of a statute will prevail unless clearly expressed legislative intent is 
contrary or unless plain meaning leads to absurd results. Watkins Family, 118 Idaho at 540, 797 
P.2d at 1388; Zener, 135 Idaho at 355,17 P.3d at 299. It seems clear by the language of the 
statute, by court determination that the statute does not apply to matters that follow the initial 
judgment such as appeals, and also by the fact that there is no specific provision for post-
judgment awards, that attorney fees based on this statute are to be only those reasonable as 
determined by the court in the initial judgment. 
Additional costs under I.R.C.P. 54(d)(1)(C) are similarly disallowed since this rule 
specifically lists the costs allowed as part of an initial judgment. None of these provisions allow 
1 Order Regarding Attorney Fees, VI(l). 
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for post-judgment costs and attorney fees. 
B. The Costs and Attorney Fees are excessive and are sought improperly against the 
Garns. 
The Plaintiffs seek to collect attorney fees against the Garns with regard to work 
regarding the claim ofWells Fargo. Wells Fargo acted on its own behalf to protect its own 
interest, independent of any action or claim by the Garns. Any claim for costs and attorney fees 
concerning this claim should be pursued against Wells Fargo. Furthermore, the amount fees 
sought pursuant to the Wells Fargo claim is over $2,440.00, even though no filing or pleading 
was ever submitted. 
Similarly, costs sought for recording fees and certification fees pursuant to the judgment 
against Idaho Trademark Properties do not apply to the Garns. 
Additionally, attorney fees are to be evaluated under a standard of reasonableness. Daisy 
Mfg. Co., Inc. v. Paintball Sports, Inc., 134 Idaho 259, 263, 999 P.2d 914, 918 (Ct. App. 2000). 
Thus, a court may disallow fees that were unnecessarily and unreasonably incurred. !d. In this 
case, the Plaintiffs are seeking excessive attorney fees and also seeking attorney fees for a period 
of time that should have been included in the original award of attorney fees. The current motion 
seeks $3,000.00 in fees that were declared to be incurred prior to the entry ofthe Judgment, 
Decree ofF oreclosure and Order of Sale and prior to the order on attorney fees dated December 
14, 2010. Accordingly, the Court should disallow an award of the fees that are not attributable to 
the Garns and additionally the fees that were previously incurred and not awarded prior to the 
last order on attorney fees. 
C. Plaintiff's ongoing attempts to collect costs and attorney fees amount to frivolous 
conduct under I.C. § 12-123. 
Accordingly, the Garns are entitled to costs and attorney fees for having to defend against 
this action pursuant to I.C. § 12-121, I.C. § 12-123 and I.R.C.P. Rule 54(e)(1). Plaintiffs' request 
3. MEMORANDUM IN SUPPORT OF MOTION TO DISALLOW COSTS AND ATTORNEY FEES 







of attorney fees for fees incurred prior to the last order on attorney fees which were not awarded, 
and also for attorney fees that do not pertain to the Garns, amount to litigation that is without 
justification. The Garns were required to retain their attorney and agree to pay based on his 
hourly rate, equaling an amount of $1500, in order to defend this action. 
CONCLUSION 
For the foregoing reasons, the Garns respectfully request that their Motion to Disallow 
Costs and Fees be granted. 
{t-, 
DATED this _jj_ day of April, 2011. 
Kent W. Gauchay 
Attorney for Defendants t e Garns 
4. MEMORANDUM IN SUPPORT OF MOTION TO DISALLOW COSTS AND ATTORNEY FEES 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I am a licensed attorney in the State of Idaho, with my office 
in Idaho Falls, and that on the _1__!1_ day of April, 2011, I served a true and correct copy of the 




MEMORANDUM IN SUPPORT OF MOTION TO DISALLOW 
COSTS AND ATTORNEY FEES 
Dale P. Thomson, Esq. 
THOMSON LAW 
P. 0. Box 609 
Rexburg, Idaho 834440 
David A. Johnson, Esq. 
WRIGHT, JOHNSON & W A YMENT 
P. 0. Box 52251 
Idaho Falls, Idaho 83405 
Honorable Darren B. Simpson 
c/o Bingham County Clerk 
501 N. Maple,# 205 







Attorney at Law 
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FILED IN CHAMBERS AT BLACKFOOT, 
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DISTRICT JUDGE 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 
Christopher J Magleby, etal. 
Plaintiff CASE NO. CV-2008-0000469 
vs. MINUTE ENTRY 
Kevin Gam, etal. 
Defendant 
THIS MA TIER came before the Court on Tuesday, April 19, 2011, for the purpose of a 
HEARING ON MOTIONS FOR ATTORNEY FEES AND COSTS, the Honorable Darren B. 
Simpson, presiding. 
Ms. Debby Mace, Deputy Court Clerk, was present. Ms. Sandra Beebe, Court Reporter was 
present. 
David A Johnson, appeared on behalf of Christopher J Magleby. 
Kent W. Gauchay, Esq., appeared on behalf of defendant Kevin Gam and Dale Thomson appeared 
on behalf of Idaho Trademark Properties, LLC. 
The Court inquired of Mr. Johnson as to pleadings being the same as Idaho Trademark 
Property pleadings being previously filed. 
Mr. Gauchay asked to Court to file his Memorandum In Support Of Motion To Disallow 
Costs and Fees. The Court accepted filing. 
Mr. Johnson proceeded with argument on supplemental request for Attorney fees and costs. 
Mr. Gauchay argued that specific statute for Attorney fees and costs are needed and did not 
feel Mr. Johnson has met that burden. Mr. Gauchay also stated that his client is not responsible for 
any fees owing in the Wells Fargo matter. 
Mr. Thomson proceeded with argument as to 12-120 not being the appropriate Code section 
and also that the real remaining issue being the Cross Claim. Mr. Thomson will submit argument as 
he has set forth in his pleadings. 
Minute Entry 
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The Court asks Mr. Thomson if he wanted to argue attorney fees at this point. Mr. Thomson 
commented on not being able to determine from the Judgment if it was the final Judgment or not. 
Mr. Johnson addressed specific points. Fees that were listed in his memorandum and the 
fact that he felt his costs and fees were covered in his pleadings thoroughly. 
Mr. Gauchay asked for clarification on the Judgment Decree and Foreclosure of Sale against 
his client and Mr. Johnson asking for another Judgment. 
The Court will take the issues under advisement and get out the decision as soon as possible. 
The Court also informed Mr. Gauchay and Mr. Thomson that he will schedule a hearing 
concerning the Cross Claim issues. 
Court was thus adjourned. 
Minute Entry 2 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing MINUTE ENTRY 
was mailed by first~lass mail, with pre-paid postage, sent by facsimile, or hand delivered this 
, )~-zlil- , --y; i_'/__.~ll/ 
, >" r·"-' day of:Mtt)!'AG.tft to the following: 
David A Johnson 
P.O. Box 52251 
Idaho Falls, ID 83405 
Kent W. Gauchay 
P.O. Box 50484 
Idaho Falls, ID 83405-0484 




','til U.S. Mail o Courthouse Box o Facsimile 
, '"\U.S. Mail o Facsimile 
2 
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DARR N B. IMPSON 
DISTRICT JUDGE 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 
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Case No. CV-2008-469 
ORDER GRANTING IN PART 
PLAINTIFFS' MOTION FOR 
POST -JUDGMENT ATTORNEY 
FEES AND COSTS 
ORDER GRANTING IN PART PLAINTIFFS' MOTION FOR POST-JUDGMENT ATTORNEY FEES AND COSTS 
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I. STATEMENT OF THE CASE 
Plaintiffs Chris and Jill Magleby, doing business as Selective Builders 
(hereinafter the "Maglebys") filed a motion for post-judgment costs and attorney fees. 1 
Defendants Idaho Trademark Properties, LLC (hereinafter "ITP") and Kevin and Tanya 
Gam, husband and wife (hereinafter the "Gams"), objected to the Maglebys' Motion.2 
A hearing on the Maglebys' Motion was held on April 19, 2011. Based upon the 
arguments of the parties, the record, and the relevant authorities, the Maglebys' Motion 
should be granted in part. 
II. ISSUES 
The Maglebys seek attorney fees under Idaho Code§§ 12-120(5) and 45-513.3 In 
their Memorandum of Costs and Attorney Fees, the Maglebys also mention Idaho Rule of 
Civil Procedure 54 and Idaho Code §12-121.4 
ITP argues that Idaho Code § 45-513 is not applicable to ITP because ITP never 
claimed an interest in the real property at issue.5 ITP further posits that the Maglebys 
show no facts or basis for an award of attorney fees against ITP pursuant to Idaho Code § 
12-121.6 ITP then enumerates particular objections to the Maglebys' requests. 7 ITP 
claims that the Maglebys' post-judgment efforts did not pertain to ITP.8 Finally, ITP 
1 Motion for Costs and Attorney Fees, Magleby v. Garn, Fremont County case no. CV -2008-469 (filed 
March 15, 2011) (hereinafter the "Maglebys' Motion"). 
2 Motion and Objection to Attorneys Fees and Costs, Magleby v. Garn, Fremont County case no. CV -2008-
469 (filed March 21, 2011) (hereinafter "ITP's Objection"); Motion to Disallow Costs and Fees Objection 
to Plaintiffs Motion for Costs and Attorney Fees, Magleby v. Garn, Fremont County case no. CV-2008-
469 (filed March 29, 2011) (hereinafter the "Garns' Objection"). 
3 Maglebys' Motion, at p. I. 
4 Memorandum of Costs and Attorney Fees, Magleby v. Garn, Fremont County case no. CV -2008-469 
(filed March 15, 2011) (hereinafter the "Maglebys' Memorandum"), at p. I. 
5 ITP's Objection, at p. 2. 
6 ld. 
7 ITP's Objection, at pp. 2-3. 
8 ITP's Objection, at p. 3. 
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requests attorney fees pursuant to Idaho Code § 12-123 for defending against the 
Maglebys' allegedly frivolous Motion.9 
The Gams take the position that Idaho Code§ 12-120(5) does not apply, since the 
Maglebys were not awarded attorney fees pursuant to Idaho Code§§ 12-120(1),(2),(3), or 
(4). 10 The Gams claim that Idaho Code § 45-513 and Idaho Rule of Civil Procedure 
54(d)(1)(c) do not provide for post-judgment attorney fees. 11 The Gams object to specific 
fee requests. 12 The Garns also seek attorney fees against the Maglebys pursuant to Idaho 
Code§§ 12-121 and 12-123. 
The parties' positions raise the following issues: 
1. Are the Maglebys entitled to attorney fees and costs under Idaho Code § 
12-120(5)? 
2. Are the Maglebys entitled to attorney fees and costs under Idaho Code § 
12-121? 
3. Are the Maglebys entitled to attorney fees and costs under Idaho Code § 
45-513? 
4. Are ITP and the Gams entitled to attorney fees under Idaho Code §§ 12-
121 or 12-123? 
III. FINDINGS OF FACT 
1. The Maglebys filed this action for: (a) breach of contract against ITP and 
Defendant/Cross-Defendant Jenks Brothers, Inc. (hereinafter "Jenks Brothers"); (b) 
9 ITP's Objection, at pp. 3-4. 
10 Gams' Objection, at p. 1. 
11 Gams' Objection, at p. 2. 
12 Gams' Objection, at pp. 2-3. 
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unjust enrichment against ITP, Jenks Brothers, and the Garns; and (c) foreclosure of a 
lien they impressed upon a home, built by ITP and sold to the Garns. 13 
2. ITP and Jenks Brothers generally denied the Maglebys' allegations and 
alleged numerous affirmative defenses. 14 The Garns also denied the Maglebys' 
allegations and filed cross-claims against ITP, Jenks Brothers, and Does 1-10 for 
indemnification and defective construction. 15 
3. The Maglebys' gained partial summary judgment against the Garns for 
foreclosure of the materialman's lien. 16 
4. Counsel for ITP and Jenks Brothers withdrew from his representation of 
ITP and the Jenks Brothers. 17 The Maglebys later received a default judgment against 
ITP, including attorney fees in the amount of $2,500.00 and costs in the amount of 
$1,059.00. 18 
5. The Maglebys proceeded to trial against the Gams on their unjust 
enrichment claim. 19 At trial, the Garns' oral motion to dismiss was granted.20 
6. On December 14, 2010, an Order Regarding Attorney Fees was entered in 
favor of the Maglebys, as against the Garns, pursuant to Idaho Code§ 45-513.21 
13 Complaint, Magleby v. Garn, Fremont County case no. CV -2008-469 (filed September 12, 2008) 
(hereinafter the "Complaint"), at pp. 2-5. 
14 Verified Answer to Plaintiffs' Complaint, Magleby v. Garn, Fremont County case no. CV-2008-469 
(filed November 4, 2008). 
15 Answer and Cross-Claim, Magleby v. Garn, Fremont County case no. CV-2008-469 (filed January 28, 
2009). 
16 Order Granting in part Plaintiffs' Motion for partial Summary Judgment, Magleby v. Garn, Fremont 
County case no. CV-2008-469 (filed July 12, 2010). 
17 See: Order to Withdraw as Attorney of Record, Magleby v. Garn, Fremont County case no. CV-2008-
469 (filed August 20, 2010). 
18 Default Judgment, Mag/eby v. Garn, Fremont County case no. CV-2008-469 (filed September 27, 2010) 
(hereinafter the "Default Judgment"), at p. 2. 
19 Minute Entry- Court Trial, Magleby v. Garn, Fremont County case no. CV-2008-469 (filed October 27, 
2010). 
20 Id., at p. 3. 
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7. On January 11, 2011, a judgment was entered in this lawsuit wherein the 
Maglebys' were decreed to have a Mechanics and Materialmen's lien, pursuant to Idaho 
Code § 45-501 et seq. upon the real property located at 3635 Redtail Street, Island Park, 
Idaho (hereinafter the "Property"), more particularly described as: 
Lot 23, Block 1, Silverhawk Subdivision, Phase 1, Division 3, Fremont 
County, Idaho.22 
The Maglebys also received judgment in the amount of$36,624.67, together with interest 
thereon, and entitlement to foreclosure of the Property.23 
8. A Sheriffs Sale of the Property was scheduled for some time after 
February 28, 2011.24 
9. By March 3, 2011, the Garns paid the full amount of the Judgment to the 
Maglebys.25 
IV. APPLICABLE LEGAL PRINCIPLES 
A. Idaho Code§ 12-120(5). 
Idaho Code§ 12-120(5) provides that in all instances wherein a party is entitled to 
attorney fees and costs under Idaho Code § 12-120(1),(2),(3), or (4), such party "shall 
also be entitled to reasonable postjudgment attorney's fees and costs incurred in 
attempting to collect on the judgment." 
21 Order Regarding Attorney Fees, Magleby v. Garn, Fremont County case no. CV-2008-469 (filed 
December 14, 2010) (hereinafter the "Order Regarding Attorney Fees"), at pp. 11-12. 
22 Judgment, Decree of Foreclosure and Order of Sale, Magleby v. Garn, Fremont County case no. CV-
2008-469 (filed January 11, 2011) (hereinafter the "Judgment"), at pp. 1-2. 
23 Judgment, at p. 2. 
24 See: Affidavit of David A. Johnson, Magleby v. Garn, Fremont County case no. CV-2008-469 (filed 
March 2, 2011 ), at Exhibits B, C. 
25 Minute Entry, Magleby v. Garn, Fremont County case no. CV-2008-469 (filed March 3, 2011), at p. 2. 
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B. Idaho Code § 45-513. 
1. Idaho Code § 45-513 requires the award of a reasonable attorney fee in 
actions in based upon a mechanics or materialmen's lien. 
2. Materialman's lien laws are construed liberally "in favor of the person 
who performs labor upon or furnishes material to be used in the construction of a 
building. "26 
C. Idaho Rule of Civil Procedure 54. 
1. Idaho Rule of Civil Procedure 54( e)( 1) provides that attorney fees may be 
awarded to the prevailing party in a civil lawsuit, if attorney fees are allowed by statute or 
contract. Idaho Rule of Civil Procedure is not an independent means of awarding 
attorney fees to a party in a civil lawsuit. 
2. The factors to be considered in determining an award of attorney fees, as 
set forth in Idaho Rule of Civil Procedure Rule 54(e)(3), include: 
(a) the time and labor required; 
(b) the novelty and difficulty of the questions; 
(c) the skill requisite to perform the legal service properly and the 
experience and ability of the attorney in the particular field of law; 
(d) the prevailing charges for like work; 
(e) whether the fee is fixed or contingent; 
(f) the time limitations imposed by the client or the circumstances of 
the case; 
(g) the amount involved and the results obtained; 
26 BMC West Corporation v. Horkley, 144 Idaho 890, 893, 174 P.3d 399, 402 (2007). 
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(h) the undesirability of the case; 
(i) the nature and length of the professional relationship with the 
client; 
G) awards in similar cases; 
(k) the reasonable cost of automated legal research, if the court finds it 
was reasonably necessary in preparing a party's case; and 
(1) any other factor which the court deems appropriate in the particular 
case.27 
3. Idaho Rule of Civil Procedure 54(d)(l)(C) sets out those costs which the 
prevailing party may recover as a matter of right. 
D. Idaho Code Section 12-121. 
1. Under Idaho Code § 12-121, attorney fees "may be awarded by the court 
only when it finds, from the facts presented to it, that the case was brought, pursued or 
defended frivolously, unreasonably or without foundation. "28 
2. Attorney fees are not appropriate under Idaho Code § 12-121 and Idaho 
Rule of Civil Procedure 54( e) unless all claims brought are frivolous and without 
foundation." 29 Attorney fees under Idaho Code § 12-121 are appropriate when the court 
is left with an abiding belief that the case has been brought or defended frivolously, 
unreasonably, or without foundation. 30 However, if there is a triable issue of fact, or a 
legitimate issue oflaw, attorney fees under Idaho Code§ 12-121 are not appropriate.31 
27 I.R.C.P. 54(e)(3). 
28 Idaho Rule of Civil Procedure 54( e )(1 ). 
29 Bingham v. Montane Resource Associates, 133 Idaho 420, 427, 987 P.2d 1035, 1042 (1999). 
30 Page v. Pasqua/i, 150 Idaho 150,244 P.3d 1236, 1239 (2010). 
31 Mortensen v. Steward Title Guaranty Company, 149 Idaho 437,447,235 P.3d 387, 397 (2010). 
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3. Attorney fees shall not be awarded pursuant to section 12-121, Idaho 
Code, on a defaultjudgment.32 
4. The decision whether to award attorney fees under Idaho Code § 12-121 
rests in this Court's discretion.33 A discretionary decision is examined under a three part 
test: 1) whether the issue was correctly perceived as one of discretion, 2) whether the 
court's action fell within the outer boundaries of its discretion and was consistent with the 
legal standards applicable to the consideration of an award, and 3) whether the court's 
decision was reached by an exercise of reason. 34 
E. Idaho Code Section 12-123. 
1. Idaho Code§ 12-123 allows courts to award reasonable attorney fees to a 
party in a civil action that incurred the fees because of the opposing party's frivolous 
conduct.35 
2. Conduct is frivolous if: (1) it serves merely to harass or maliciously injure 
a party; or (2) it is not supported by fact or a good faith argument in law.36 
V. ANALYSIS 
The Maglebys are not entitled to rely upon Idaho Code §12-120(5) as authority 
for post-judgment attorney fees. Idaho Code § 12-120(5) is predicated upon a previous 
fee award under Idaho Code § 12-120(1),(2),(3), or (4). The Maglebys recovered 
attorney fees from the Garns under Idaho Code § 45-513.37 The Maglebys recovered 
attorney fees against ITP by default. The Default Judgment, prepared by counsel for the 
32 Idaho Rule of Civil Procedure 54( e)( 1 ). 
33 Idaho Rule of Civil Procedure 54(e)(3). 
34 Sun Valley Shopping Center v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991). 
35 Total Success Investments. LLC v. Ada County Highway District, 148ldaho 688, 695,227 P.3d 942, 949 
(Ct. App. 2010). 
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Maglebys, does not cite the statutory authority under which such attorney fees were 
granted.38 
Idaho Code § 12-121 is similarly unavailing. The Garns prevailed against the 
Maglebys at trial, and thereby avoided liability for unjust enrichment. Thus, the Garns 
did not defend the Maglebys' lawsuit frivolously, or without foundation. Furthermore, 
Idaho Code § 12-121 does not apply to ITP, since the Maglebys obtained a default 
judgment against ITP. 
Idaho Code§ 45-513, on the other hand, is a source for recovery of post-judgment 
attorney fees against the Garns. It is to be construed liberally in favor of the person who 
performs labor upon or furnishes materials to be used in the construction of a building, 
and has been cited by the Idaho Supreme Court as a source for attorney fees on appeal,39 
despite its failure to specify anything other than "reasonable attorney fees." Since the 
Idaho Supreme Court interprets Idaho Code § 45-513 to include attorney fees on appeal, 
post-judgment attorney fees expended to collect a judgment should likewise come within 
the purview of the statute. However, Idaho Code § 45-513 does not pertain to ITP, since 
the Maglebys' lawsuit against ITP did not involve foreclosure of their materialmen's lien. 
Such fee award must be "reasonable," as required both under Idaho Code § 45-
413 and Idaho Rule of Civil Procedure 54(e)(3). Thus, an analysis under Idaho Rule of 
Civil Procedure 54(e)(3) is required. 
Since the Maglebys seek to collect "attorney fees and costs associated in 
collecting on the judgment," attorney time spent prior to entry of the Judgment shall be 
36 Idaho Code § 12-123(1 )(b). 
37 Order Regarding Attorney Fees, at p. 11. 
38 See: Default Judgment. 
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disallowed. Accordingly, the Maglebys' attorney fee entries, dated October 12, 2010 
through December 20, 2010, shall be denied. 
The collection efforts made upon the Maglebys' behalf, which concern 
foreclosure of the Gams' Property, have been relatively simple. Following receipt of the 
Judgment, the Maglebys' attorney, David Johnson (hereinafter "Johnson"), prepared a 
debtor's packet with instructions to the Sheriff and to staff.40 Johnson prepared affidavits 
calculating interest on the Judgment. 41 An issue regarding non-party Wells-Fargo's claim 
to the Property arose, but Johnson's time spent negotiating with Wells-Fargo and 
preparing to defend against Wells-Fargo's temporary restraining order was not related to 
any action, claim, or defense by the Gams. Prior to the Sheriff's Sale, the Gams paid the 
entire amount of the Judgment, and the Sheriff's Sale was cancelled. 
Based upon the record, Johnson's request for post-judgment attorney fees of 32.2 
hours incurred both pre- and post-judgment, together with his time spent on the Wells-
Fargo issue, is excessive. The Maglebys have shown no entitlement to attorney fees 
against ITP. The total amount of fees claimed by Johnson shall not be charged to the 
Gams. Johnson's hourly rate of $200.00 is commensurate with fees charged locally and 
for the type of work performed in this case. 
For purposes of expediency and clarity, a copy of Johnson's attorney hours is 
attached hereto as Exhibit A. Each time/labor entry is marked with the letter(s) D, G, or 
GP. Those letters indicate the following disposition of each entry: 
D =denied. 
39 See: BMC West Corporation v. Horkley, 144 Idaho at 897, 174 P.3d at 399. 
40 Mag1ebys' Memorandum, at p. 3. 
4t Id. 
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G = granted, fee amount charged to the Garns. 
GP =granted in part and charged to the Garns (with a numerical designation for 
the amount of time allowed). 
Based upon Exhibit A, and Johnson's $200.00 hourly rate, the Maglebys are 
entitled to recover 4.95 hours of attorney time ($990.00) from the Garns. 
The Maglebys are also entitled to recover their post-judgment costs pursuant to 
Idaho Code § 45-513. Those costs must be appropriate, as mandated by Idaho Rule of 
Civil Procedure 54(d). Pursuant to the Maglebys' Memorandum, they shall recover 
publication costs and sheriffs fees, in the aggregate amount of$298.21, from the Garns.42 
The Maglebys shall not recover any costs associated with ITP, as they have not shown 
any statutory authority for post-judgment costs against ITP. The Maglebys shall not 
recover the unspecified recording fees incurred on January 14 and 21 of2011.43 
These findings illustrate that the Maglebys' Motion was not entirely frivolous as 
to the Garns. Therefore, the Garns shall not recover attorney fees against the Maglebys 
under Idaho Code§§ 12-121 or 12-123. 
With regard to ITP, the Maglebys' Motion was indeed without legal foundation. 
However, Idaho Code§ 12-123 requires an award of§ 12-123 sanctions to take place "at 
any time prior to the commencement of the trial in a civil action or within twenty-one 
(21) days after the entry of judgment in a civil action. "44 Furthermore, a motion under 
Idaho Code § 12-123 requires a hearing to determine whether particular conduct was 
42 See: Maglebys' Memorandum, at p. 2. 
43 See: Maglebys' Memorandum, at p. 1. 
44 Idaho Code § 12-123(2)(a). 
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frivolous, notice to each party or counsel who allegedly engaged in frivolous conduct.45 
Further, the amount of a§ 12-123 award must not exceed the attorney's fees that were 
both reasonably incurred by a party and necessitated by the frivolous conduct.46 
The Default Judgment was entered against ITP on September 27, 2010. ITP's 
request for attorney fees under Idaho Code§ 12-123 is therefore untimely. Furthermore, 
a hearing focused upon the alleged frivolous conduct of the Maglebys or Johnson was not 
noticed, nor were counsel or the parties alerted to such a hearing. Finally, ITP did not 
submit an itemized accounting of the fees reasonably incurred and necessitated by the 
Maglebys' allegedly frivolous conduct. For these reasons, ITP is not entitled to attorney 
fees under Idaho Code § 12-123. 
VII. CONCLUSIONS OF LAW 
1. The Maglebys are not entitled to attorney fees and costs under Idaho Code 
§ 12-120(5). 
2. The Maglebys are not entitled to attorney fees and costs under Idaho Code 
§ 12-121. 
3. The Maglebys are entitled to attorney fees and costs, as against the Garns, 
under Idaho Code§ 45-513. 
4. ITP and the Garns are not entitled to attorney fees under Idaho Code §§ 
12-121 or 12-123. 
45 Idaho Code§ 12-123(2)(b)(i), (ii). 
46 Idaho Code§ 12-123(2)(c). 
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The Maglebys' Motion is granted in part. The Maglebys shall recover post-
judgment attorney fees from the Gams in the amount of $990.00. The Maglebys shall 
recover $298.21 in post-judgment costs from the Garns. 
A separate Amended Judgment shall issue. 
IT IS SO ORDERED. 
~ 
DATED this _lj_ day of June 201 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing Order 
Granting in Part Plaintiffs' Motion for Post-Judgment Attorney Fees and Costs was 
mailed by first ~c}j!J~ mail with prepaid postage and/or hand delivered and/or sent by 
facsimile this !'·, • tlay of June 2011, to: .....---,.-
' 
David A. Johnson, Esq. 
Wright, Johnson, Tolson & 
Wayment, PLLC 
4 77 Shoup Ave., Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Kent W. Gauchay, Esq. 
SIMPSON & GAUCHA Y 
Attorneys at Law 
497 North Capital Ave., Suite 200 
P.O. Box 50484 
Idaho Falls, ID 83405-0484 
W U.S. Mail 
[] U.S. Mail 
Dale P. Thomson, Esq. 8) u.s. Mail 
THOMSON LAW OFFICES, 
CHTD. 
Attorneys at Law 
115 East Main 
P.O. Box609 
Rexburg, ID 83440 
0 Courthouse Box OFacsimile 
0 Courthouse Box OFacsimile 
0 Courthouse Box DFacsimile 
-
ABBIE MACE, Clerk of!Jie Co~ 
By: 
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Date Description Time Charge 
\) 10/12/10 Prepare modifications to motion for attorney fees 4.0 $800.00 
and supporting documents 
Preparation of Document: Motion for Entry of 
Judgment, Order of Foreclosure and Sale 
Preparation of Document: Proposed Judgment 
and Order of Foreclosure and Sale 
£) 10/14/10 Letter to Judge Simpson .3 $60.00 
b 10/26/10 Review Motion to Disallow Attorney Fees and .8 $160.00 
Cost 
Preparation of Document: Amended Notice of 
Hearing 
Letter to clients 
\) 10/29/10 Review documents received from Court .3 $60.00 
0 11/9/10 Conference with Dale Thompson, Attorney For .5 $100.00 
Fergusons 
t> 11/11/10 Preparation for hearing 1 $200.00 
b 12/12/10 Preparation for Hearing 4.6 $920.00 
Travel to and From St. Anthony 
Court Appearance: Motion for Attorney Fees 
b 12/16/10 Review of Judge Simpson's Order on Attorney .5 $100.00 
Fees 
Telephone conference with client 
1) 12/17/10 Preparation of pleadings: Judgment of 1.0 $200.00 
Foreclosure against Garns, Writ of Execution 
t> 12/20/10 Process of Judgment Documents .5 $100.00 




e, 1/12/11 Review of Judgment 1.5 $300.00 
Telephone conference with client 
Preparation of: Debtor's Packet 
Instructions to Sherrff 
Instructions to Staff 
1) 1/14/11 Preparation of pleadings: Final Judgment- ITP .6 $120.00 
Preparation of Document Affidavit Calculating 
Interest 
G. 1/20/11 Telephone conference with Alliance Title to obtain 1.2 $240.00 
information of potential liens 
Preparation of pleadings for Foreclosure including 
Letter of Instruction to Sheriff, Notice of Sale, 
Notice of Levy, 
Review of statutory requirements to insure forms 
are in compliance. 
Letter to Clerk to Certify Judgment for Recording 
Telephone call placed to Fremont County Sheriff, 
Civil Division 
i) 1/26/11 Review of Deed of Trust from Wells Fargo .6 $120.00 
Letter to Wells Fargo 
Gr 1/27/11 Conference with Vicky Johnson- Fremont County .5 $100.00 
Sheriff 
Prepare modifications to collection documents 
~ 2/22/11 Correspondence to Standard Journal regarding .5 $100.00 
publications 
G 2/23//11 Review of File in preparation of sale .5 $100.00 
Telephone call placed to other attorney's 
G f. 5 2125111 Review of File 1.0 $200.00 
Review case law on priority of liens and 
redemptive rights of creditors 
Telephone conference with clients 
p 2/28/11 Review Correspondence from Derrick 0 Neill .8 $160.00 
Telephone conference with attorney Brian 
Langford 
Review case, copy Complaint and statutory 
authority 
Correspondence (via email) to Opposing 
Attorneys 




 . / /
'D 2/28/11 Review Correspondence from opposing attorney 2.0 $400.00 
0 Neill 
Research law regarding notice of claim of lien 
Letter to opposing attorney 0 Neill 
Calculation of Credit Bid 
Brief research on Temporary Restraining Orders 
1:> 3/2/11 Review of Filings by Attorneys for Well Fargo. 4.0 $800.00 
Research and outline Arguments 
GP :z.S 3t2t11 Telephone conference with client 3.8 $760.00 
Prepare modifications to Affidavit of DAJ 
Telephone conferences with other attorneys 
Court Appearance: Telephonic Motion for 
Injunction 
Calculation of Post Judgment Fees and Costs 
Telephone conference with Attorney Deangeli 
Review Correspondence from opposing attorney 
Deangeli and respond to same 
Letter to opposing attorney Gauchay 
-o 3/3/11 Prepare modifications to letter to opposing .2 $40.00 
attorney 
L> 3/10/11 Preparation of pleadings: Supplemental 1.5 $300.00 
Memorandum of Costs 
3 
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David A. Johnson, Esq. 
Wright Johnson Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
DISTRICT SEVEN COURT 
County of Fremont State of Idaho 
Filed: ---'--1 
1 JUL _ ~ 2011 
i 
ABBIE MACE, CLERK 
By: Deputy C\ark 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
Case No: CV-08-469 
AMENDED MOTION FOR ENTRY 
OF JUDGMENT, DECREE OF 
FORECLOSURE AND ORDER 
OF SALE (GARNS) 
David A. Johnson, attorney for Plaintiffs hereby moves the Court for entry of its 
Amended Judgment, Decree of Foreclosure and Order of Sale in a form similar to 
Exhibit A attached hereto against Defendants Kevin and Tanya Garn. 
This Motion is based upon past proceedings, decisions and orders herein. 
DATED: July 6, 2011 
~~PLLC 
David A. Johnson, Esq. 
1- AMENDED MOTION FOR ENTRY OF JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF 
SALE (GARNS) 
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CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on July 6, 2011, I served a true and correct copy of 
the foregoing document, on the person(s) listed below by causing the same to be 
delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Idaho Trademark Properties, LLC 
c/o Dale P. Thomson, Attorney 
PO Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenksffony Jenks 
3680 Mountain View Drive 
Rexburg, Idaho 83440 
Honorable Darren B. Simpson 
Bingham County Courthouse 
501 N. Maple, #310 
Blackfoot, ID 83221-1700 
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David A Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
Case No: CV-08-469 
AMENDEDJUDGMENT,DECREE 
OF FORECLOSURE AND ORDER 
OF SALE AGAINST DEFENDANT 
GARNS 
The above entitled matter came before the Court on the Plaintiff's Motion for 
Entry of Judgment, Decree of Foreclosure and Order of Sale and Plaintiffs' Motions for 
Attorney Fees and Costs. After consideration, and good cause appearing: 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 
1. The Court Decrees that Plaintiffs have a Mechanics and Materialmen's 
1- AMENDED JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE AGAINST 
DEFENDANT GARNS 
EXHIBtT __d.__ 
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Lien pursuant to Idaho Code §45-501 et. Seq. against the real property 
located at 3635 RedtaH Street, Island Park, Idaho (Subject Property), 
more particularly described as: 
Lot 23, Block 1, Silverhawk Subdivision, Phase 1, 
Division 3, Fremont County, Idaho. 
2. Judgment is hereby entered in favor of Plaintiffs in the sum of $1,616.80 
lawful money of the United States, with interest thereon at the lawful rate 
of interest from date hereof until paid for which Execution may issue 
against the property described in the preceding paragraph. This judgment 
is based upon the following calculations: 
Principal Balance $ 23,250.00 
Accrued Interest $ 8,155.26 
Attorney Fees $ 6,450.00 
Court Costs $ 386.21 
Total Judgment $ 38,241.47 
Less Sum Previously Paid $ 36,624.67 
Final Judgment $ 1,616.80 
3. Plaintiffs are entitled. to foreclose their lien by Sheriffs sale. The Sheriff of 
Fremont County, Idaho is ordered to sell the property described in 
paragraph 1 and apply the proceeds of the sale to the payment of the 
costs of the court and the expenses of the sale, and the amount due to 
the Plaintiffs. 
DATED: July_, 2011 
Darren B. Simpson, District Judge 
2- AMENDED JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE AGAINST 
DEFENDANT GARNS 
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RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is 
hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has 
determined that there is no just reason for delay of the entry of a final judgment and 
that the court has and does hereby direct that the above judgment or order shall be a 
final judgment upon which execution may issue and an appeal may be taken as 
provided by the Idaho Appellate Rules. 
DATED: July_, 2011 
Darren B. Simpson, District Court 
NOTICE OF ENTRY 
I CERTIFY that I am a clerk in the above-entitled Court, and that I mailed a true 
copy of the foregoing document(s) on July __ , 2011, to the following attorney(s) of 
record and/or parties: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law 
PO Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenks/Tony Jenks 
2387 Little Town Drive 
Rexburg, ID 83440 
David A. Johnson 
Wright Johnson & Wayment, PLLC 
PO Box 52251 
Idaho Falls, ID 83405-2251 
Clerk of the Court 
By: ___________ _ 
Deputy Clerk 
3- AMENDED JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE AGAINST 
DEFENDANT GARNS 








David A. Johnson, Esq. 
Wright Johnson Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
DISTRICT SEVEN COURT 
County of Fremont State of Idaho 
Filed:;=.=====;--
Jll-<e20II 
ABBIE MACE, CLERK 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
Case No: CV-08-469 
AMENDED MOTION FOR ENTRY 
OF JUDGMENT 
(IDAHO TRADEMARK 
PROPERTIES, LLC AND JENKS 
BROTHERS, INC.) 
David A. Johnson, attorney forPiaintiffs hereby moves the Court for entry of its 
Final Judgment against Idaho Trademark Properties, LLC and Jenks Brother, Inc., in a 
form similar to Exhibit A attached hereto. 
This Motion is based upon past proceedings, decisions and orders herein. 
DATED: July 6, 2011 
~ WRiGHTJOH.__N_S_O_N_&_W_A_Y_M_E_N_T_, P_L_L_C 
David A. Johnson, Esq. 
1- AMENDED MOTION FOR ENTRY OF JUDGMENT 
(IDAHO TRADEMARK PROPERTIES, LLC AND JENKS BROTHERS, INC.) COPY 




B~ ________ ~~~~ 
De ut Clerk 
"()
l
i HTJOH<--N-S-O-N-&-W-A-Y- - - -T-, P-L-L-  
py 
f 
CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on July 6, 2011, I served a true and correct copy of 
the foregoing document, on the person(s) listed below by causing the same to be 
delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box50484 
Idaho Falls, ID 83405-0484 
Idaho Trademark Properties, LLC 
c/o Dale P. Thomson, Attorney 
PO Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenksff ony Jenks 
3680 Mountain View Drive 
Rexburg, Idaho 83440 
Honorable Darren B. Simpson 
Bingham County Courthouse 
501 N. Maple, #310 
Blackfoot, ID 83221-1700 
2- AMENDED MOTION FOR ENTRY OF JUDGMENT 





David A. Johnson, Esq. 
(IDAHO TRADEMARK PROPERTIES, LLC AND JENKS BROTHERS, INC.) 
...... 




David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 
CHRIS AND JILL MAGLEBY, D.B.A 
SELECTIVE BUILDERS 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
(Against Idaho Trademark Properties, 
LLC and Jenks Brothers, Inc.) 
Defendants. 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs shall 
have and recover from Defendants Idaho Trademark Properties, LLC and Jenks 
Brothers, Inc.: 
Principal Balance ..................... . 
Accrued interest ...................... . 
Attorney's fees ....................... . 
Court costs/Sheriffs fees ............... . 
Total Judgment ....................... . 
Credits & Offsets ...................... . 








1- FINAL JUDGMENT (Against Idaho Trademark Properties, LLC and Jenks Brothers, Inc.} 
EXHIBtT _A__ Page 635 of 731
)
lawful money of the United States, with interest thereon at the lawful rate of interest 
from date hereof until paid, for which execution may issue. 
DATED: July_, 2011 
Darren B. Simpson, District Court 
RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is 
hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has 
determined that there is no just reason for delay of the entry of a final judgment and 
that the court has and does hereby direct that the above judgment or order shall be a 
final judgment upon which execution may issue and an appeal may be taken as 
provided by the Idaho Appellate Rules. 
DATED: July_, 2011 
Darren B. Simpson, District Court 
NOTICE OF ENTRY 
I CERTIFY that I am a clerk in the above-entitled court and that I mailed a true 
copy of the foregoing document(s) on July_, 2011, to the following attorney(s) of 
record and/or parties: 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law 
PO Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenksffony Jenks 
2387 Little Town Drive 
Rexburg, ID 83440 
David A. Johnson 
Wright Johnson & Wayment, PLLC 
P.O. Box 52251 
Idaho Falls, ID 83405 
Clerk of the Court 
By: ____________ _ 
Deputy Clerk 
2- FINAL JUDGMENT (Against Idaho Trademark Properties, LLC and Jenks Brothers, Inc.) 









David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
DISTRICT SEVEN COUnT 
County of Fremont State of Idaho 
Filed:;:======,---
JUL- 8 2011 
ABBIE MACE, CLERK 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
STATE OF IDAHO ) 
:ss. 
County of Bonneville ) 
Case No: CV-08-469 
AFFIDAVIT CALCULATING 
INTEREST AGAINST KEVIN AND 
TANYA GARN (SECOND) 
David A. Johnson, first being duly sworn, deposes and states: 
1. I am the attorney for the Plaintiffs in this matter. 
2. I make this affidavit based upon my own knowledge, information and belief. 
3. The amount currently due Plaintiffs from Defendants Kevin and Tanya Garn is 
itemized as follows: 
1-AFFIDAVIT CALCULATING INTEREST AGAINST KEVIN AND TANYA GARN (Secondc 0 py 









Principal Balance $ 231250.00 
Accrued Interest $ 81155.26 
Attorney's Fees $ 61450.00 
Court Costs/Sheriff's Fees $ 386.21 
Total Judgment $ 381241.47 
Less Amount Collected $ 361624.67 
FINAL JUDGMENT $ 11616.80 
4. Interest in the sum of $81155.26 is owing as of July 1, 2011 I based upon the 
following calculations: 
Date Principal Balance Per Annum Number of Accumulated 
Interest Years Interest 
Rate 
January 1 I 2008 to $23,250.00 12.00% 3.03 $7,826.671 
January 11, 2011 
January 11, 2011 to $36,624.67 5.375% .164 $ 322.84 
March 2, 2011 
March 2, 2010 to $322.84 5.375% .3315 $ 5.75 
July 1, 2011 
Total $ 8,155.26 
DATED: July 61 2011 
zZYt::-r----
David A. Johnson 
SUBSCRIBED AND SWORN to before me on July 61 2011. 
AUDREY JOHNSON 
Notary Public 
State Of Idaho Not~ry Publicr ahO 
Commission expires: 3/1 0/15 
1 Amount awarded per Judgement, Decree of Foreclosure and Order of sale dated 
January 11, 2011. Actual calculations are greater. 
2-AFFIDAVIT CALCULATING INTEREST AGAINST KEVIN AND TANYA GARN (Second) 















CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on July 6, 2011, I served a true and correct copy of 
the foregoing document, on the person(s) listed below by causing the same to be 
delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thompson Law 
PO Box609 
Rexburg, ID 83440 
Honorable Darren B. Simpson 
Bingham County Courthouse 
501 N. Maple, #310 
Blackfoot, ID 83221-1700 




3-AFFIDAVIT CALCULATING INTEREST AGAINST KEVIN AND TANYA GARN (Second) 
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David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
Jl•S 2011 
L 
ABBIE MACE, CLERK By; 
---~,___ __ _ 
Deputy (';! •· k 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
STATE OF IDAHO ) 
:ss. 
County of Bonneville ) 
Case No: CV-08-469 
AFFIDAVIT OF DAVID A. JOHNSON 
(Fourth) CALCULATING INTEREST 
(ITP and Jenks Brothers, Inc.) 
David A. Johnson, first being duly sworn, deposes and states: 
1. I am the attorney for the Plaintiffs in this matter. 
2. I make this affidavit based upon my own knowledge, information and belief. 
3. The amount currently due Plaintiffs from Defendants Idaho Trademark 
Properties, LLC (ITP) and Jenks Brothers, Inc., is itemized as follows: 
1- AFFIDAVIT OF DAVID A JOHNSON (FOURTH) CALCULATING INTEREST 
I 
COPY 
Page 640 of 731
l"'8201
:o--
';  •• 
.
py 
Principal Balance $ 23,250.00 
Accrued Interest $ 8,479.37 
Attorney's Fees $ 2,500.00 
Court Costs/Sheriff's Fees $ 1,059.00 
Total Judgment $ 35,288.37 
Less Credited Amount from Garns 1 $31,288.46 
plus attorney fee offset ($1,500.00) 
FINAL JUDGMENT $ 3,999.91 
4. Prejudgment and post-judgment interest was calculated as follows: 
Date Principal Interest Rate Number of Accumulated 
Balance Years Interest 
January 1, 2008 to $23,250.00 12.00% per annum 2.739 $7,643.83 
September 27, 2010 
September 27, 2010 $34,342.00 5.375% per annum .4274 $788.92 
to March 2, 2011 2 
March 2, 2011 to $2,616.80 3 5.375% per annum .3315 $46.62 
July 1, 2011 
Total Interest $8,479.37 
5. Credit has been given to Defendants Idaho Trademark Property, LLC and Jenks 
Brothers, Inc., in the sum of $1,500.00 as indicated in the Court's Order regarding 
attorney fees filed on December 14, 2010. Further, proper credit is given for 
1 Based upon a payment of $36,624.56 minus application of $6,450.00 of attorney fees 
and $3 86.21 in costs. 
2 Date check received from Gams' attorney. 
3 Based upon $1,616.80 being unpaid after credit from Gams, plus $1,000.00 in net 
attorney fees (See footnote 1 ). 
2- AFFIDAVIT OF DAVID A. JOHNSON (FOURTH) CALCULATING INTEREST 








funds received on March 2, 2011 by Defendants, Kevin and Tanya Gam. 
DATED: July 6, 2011 
David A. Johnson 
SUBSCRIBED AND SWORN to before me on July 6, 2011. 
AUDREY JOHNSON 
Notary Public 
State Of Idaho 
Notary fiUt)u o dahO 
Commission expires: 3/1 0/15 
CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on July 6, 2011, I served a true and correct copy of 
the foregoing document, on the person(s) listed below by causing the same to be 
delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law 
PO Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenks/Tony Jenks 
3680 Mountain View Drive 
Rexburg, Idaho 
Honorable Darren B. Simpson 
Bingham County Chambers 
501 N. Maple, #310 
Blackfoot, ID 83221-1700 






David A. Johnson, Esq. 
3- AFFIDAVIT OF DAVID A JOHNSON (FOURTH) CALCULATING INTEREST 









David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
DISTRICT SEVEN CO! '"T --, 
~ounty of Fremont State~ ~t' ldaho 1 
Flied: r======::::;--
JUL- 8 2011 
ABBIE MACE, CLERK 
By: 
----------~-----Oepu~/ C, 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
Case No: CV-08-469 
AMENDEDJUDGMENT,DECREE 
OF FORECLOSURE AND ORDER 
OF SALE AGAINST DEFENDANT 
GARNS 
The above entitled matter came before the Court on the Plaintiff's Motion for 
Entry of Judgment, Decree of Foreclosure and Order of Sale and Plaintiffs' Motions for 
Attorney Fees and Costs. After consideration, and good cause appearing: 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 
1. The Court Decrees that Plaintiffs have a Mechanics and Materialmen's 
1- AMENDED JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE AGAINST 
DEFENDANT GARNS 
COPY 
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1






Lien pursuant to Idaho Code §45-501 et. Seq. against the real property 
located at 3635 Redtail Street, Island Park, Idaho (Subject Property), 
more particularly described as: 
Lot 23, Block 1, Silverhawk. Subdivision, Phase 1, 
Division 3, Fremont County, Idaho. 
2. Judgment is hereby entered in favor of Plaintiffs in the sum of $1,616.80 
lawful money of the United States, with interest thereon at the lawful rate 
of interest from date hereof until paid for which Execution may issue 
against the property described in the preceding paragraph. This judgment 
is based upon the following calculations: 
Principal Balance $ 23,250.00 
Accrued Interest $ 8,155.26 
Attorney Fees $ 6,450.00 
Court Costs $ 386.21 
Total Judgment $ 38,241.47 
Less Sum Previously Paid $ 36,624.67 
Final Judgment $ 1,616.80 
3. Plaintiffs are entitled to foreclose their lien by Sheriffs sale. The Sheriff of 
Fremont County, Idaho is ordered to sell the property described in 
paragraph 1 and apply the proceeds of the sale to the payment of the 
costs of the court and the expenses of the sale, and the amount due to 
the Plaintiffs. 
DATED: July_, 2011 
Darren B. Simpson, District Judge 
2- AMENDED JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE AGAINST 
DEFENDANT GARNS 
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RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is 
hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has 
determined that there is no just reason for delay of the entry of a final judgment and 
that the court has and does hereby direct that the above judgment or order shall be a 
final judgment upon which execution may issue and an appeal may be taken as 
provided by the Idaho Appellate Rules. 
DATED: July_, 2011 
Darren B. Simpson, District Court 
NOTICE OF ENTRY 
I CERTIFY that I am a clerk in the above-entitled Court, and that I mailed a true 
copy of the foregoing document(s) on July __ , 2011, to the following attorney(s) of 
record and/or parties: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law 
PO Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenks/Tony Jenks 
2387 Little Town Drive 
Rexburg, ID 83440 
David A. Johnson 
Wright Johnson & Wayment, PLLC 
PO Box 52251 
Idaho Falls, ID 83405-2251 
Clerk of the Court 
By:=---------------
Deputy Clerk 
3- AMENDED JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE AGAINST 
DEFENDANT GARNS 








David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
DISTRICT SEVEN cn•JoT 
~~~ty of Fremont Stat~-~f ici 
1 JLl - a 2011 -
L 
ABBIE MACE, CLERK 
By: 
--------~~----Deputy c;srk 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 
CHRIS AND JILL MAGLEBY, D.B.A 
SELECTIVE BUILDERS 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
(Against Idaho Trademark Properties, 
LLC and Jenks Brothers, Inc.) 
Defendants. 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs shall 
have and recover from Defendants Idaho Trademark Properties, LLC and Jenks 
Brothers, Inc.: 
Principal Balance ..................... . 
Accrued interest ...................... . 
Attorney's fees ....................... . 
Court costs/Sheriffs fees ............... . 
Total Judgment ....................... . 
Credits & Offsets ...................... . 








1- FINAL JUDGMENT (Against Idaho Trademark Properties, LLC and Jenks Brothers, Inc.) 
1 








lawful money of the United States, with interest thereon at the lawful rate of interest 
from date hereof until paid, for which execution may issue. 
DATED: July_, 2011 
Darren B. Simpson, District Court 
RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is 
hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has 
determined that there is no just reason for delay of the entry of a final judgment and 
that the court has and does hereby direct that the above judgment or order shall be a 
final judgment upon which execution may issue and an appeal may be taken as 
provided by the Idaho Appellate Rules. 
DATED: July_, 2011 
Darren B. Simpson, District Court 
NOTICE OF ENTRY 
I CERTIFY that I am a clerk in the above-entitled court and that I mailed a true 
copy of the foregoing document(s) on July_, 2011, to the following attorney(s) of 
record and/or parties: 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law 
PO Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenks/Tony Jenks 
2387 Little Town Drive 
Rexburg, ID 83440 
David A. Johnson 
Wright Johnson & Wayment, PLLC 
P .0. Box 52251 
Idaho Falls, ID 83405 
Clerk of the Court 
By: ____________ _ 
Deputy Clerk 
2- FINAL JUDGMENT (Against Idaho Trademark Properties, LLC and Jenks Brothers, Inc.) 










FILED IN CHAMBERS AT BLACKFOOT, 
BrnGHAMCOUNTY,IDAHO ____ __ 
,..,2s'IL; 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 











KEVIN and TANYA GARN, husband and ) 
wife; IDAHO TRADEMARK ) 
PROPERTIES, LLC; JENKS BROTHERS,) 








IDAHO TRADEMARK PROPERTIES, 













Case No. CV-2008-469 
NOTICE OF PROPOSED DISMISSAL 
OF CROSS-CLAIM 
Pursuant to Rule 40 (c) of the Idaho Rules of Civil Procedure, notice is hereby given that in 
the absence of a showing, by written affidavit filed with this Court on or before the ; qfiT day of 
{!uc't vt~l 2011, setting forth specific facts justifying retention and setting forth a specific 
Notice of Proposed Dismissal 
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__ ~D~efi~en~d~a~n~ts~. ________ ) 
___ -=C~ro~s~s-~D=e=fu=n=da=n=ts=. ______) 
I
C L 1
timetable for action necessary to make the case ready for trial setting, the cross-claim filed by 
Defendants/Cross-Plaintiffs Kevin and Tanya Gam, husband and wife, against Defendants/Cross-
Defendants Idaho Trademark Properties, LLC and Jenks Brothers, Inc. will be dismissed for 
inactivity on or after ~ ll>T I~ Zcll at5:00 p.m. 
DATED __ 0_?_-2_5_-2_0_1_1 ____ __ 
District Judge 
Notice of Proposed Dismissal 2 
Page 649 of 731
I  I eit  :
O_7_-2_5 -
CERK'S CERTIFICATE OF SERVICE 
I hereby certify that on this "--'2!'>_.. day July 2011, a true and correct copy of the NOTICE 
OF PROPOSED DISMISSAL was served on the attorney and/or person listed below as follows: 
David A. Johnson, Esq. 
GJ.-u.s.Mait 0 Courthouse Box OFacsimile Wright, Johnson, Tolson & 
Wayment, PLLC 
4 77 Shoup Ave., Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Kent W. Gauchay, Esq. GJ-u.s. Mail 0 Courthouse Box OFacsimile 
SIMPSON & GAUCHA Y 
Attorneys at Law 
497 North Capital Ave., Suite 200 
P.O. Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson, Esq. GJ-us.Mail 0 Courthouse Box OFacsimile 
THOMSON LAW OFFICES, 
CHTD. 
Attorneys at Law 
115 East Main 
P.O. Box609 
Rexburg, ID 83440 
ABBIE MACE, CLERK OF THE COURT 
Notice of Proposed Dismissal 3 
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c.. , -"
S l o o Facsimil
o o Facsimil
S i o o Facsimil
 
08-19-'11 15:02 FROM-Simpson&Gauchay 
Kent W. Gauchay, Esq. I.S.B. #2709 
SIMPSON & GAUCHAY 
Attorneys at Law 
497 N. Capital Ave., Ste. 200 
P. 0. Box 50484 
Idaho Falls, ID 83405-0484 
Telephone: (208) 523-2000 
Attorney for Defendants Kevin and Tanya Gam 
208-522-4295 T-537 P002/035 F-919 
DISTRICT SEVEN CC)t'"!T 






IN THE DISTRJCT COURT OF THE SEVENTH nJDICIAL DISTRJCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, 
husband and wife, IDAHO 
TRADEMARK PROPERTIES, LLC, 





) Case No. CV -08-469 
) 











COMES now the Cross-claimants, Kevin Gam and Tanya Gam, by and through counsel 
of record, Kent W. Gauchay, and hereby moves this court for an Order Retaining the above 
captioned case for an additional three months. 
Plaintiffs have now received a final judgment against Cross-claimants. Cross-claimants 
maintain that the other named Defendants are responsible for any payments that have been 
required to be paid by Cross-claimants to Plaintiffs and now that final determination has been 
made of Cross-claimants responsibility to Plaintiffs, Cross-claimants are now asking the court 
enter judgment against the Crossdefendants. 
This Motion is supported by the Affidavit of Kent W. Gauchay filed herewith. 
I. MOTION TO RETAIN 








08-19-'11 15:02 FROM-Simpson&Gauchay 208-522-4295 T-537 P003/035 F-919 
DATED this J:t_day of August, 2011 
SIMPSON & GAUCHA Y 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I am a licensed attorney in the State of Idaho, with my office 
in Idaho Falls, and that on the _lJ___ day of August, 2011 I served a true and correct copy of the 
following described document on the person listed below by the method indicated below. 
DOCUMENT SERVED: 
PERSON SERVED: 
MOTION TO RETAIN 
David A. Johnson, Esq. 
Wright, Johnson, & Wayment 
477 Shoup Avenue, Ste 109 
PO Box 52251 
Idaho Falls, ID 83405 
Dale P. Thomson, Esq. 
THOMSON LAW 
P. 0. Box 609 
Rexburg, Idaho 834440 
Honorable Darren B. Simpson 
c/o Bingham County Clerk 
501 N. Maple,# 205 
Blackfoot, ID 83221-1700 
( ) Hand Delivered 
() Mail 
Cer-Fax 
2. MOTION TO RETAIN 









08-19-'11 15:02 FROM-Simpson&Gauchay 
Kent W. Gauchay, Esq.I.S.B. #2709 
SIMPSON & GAUCHA Y 
Attorneys at Law 
497 N. Capital Ave., Ste. 200 
P. 0. Box 50484 
Idaho Falls, ID 83405-0484 
Telephone: (208) 523-2000 
208-522-4295 T-537 P004/035 F-919 
DiSTRICT SEVEN COURT 
County of Fremont State of Idaho 
Filad:=======;--
l AUG I 9 2011 1 
Attorney for Defendants Kevin and Tanya Gam 
IN THE DISTRICT COURT OF THE SEVENTH WDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, 
husband and wife, IDAHO 
TRADEMARK PROPERTIES, LLC, 





) Case No. CV -08-469 
) 
) AFFIDAVIT OF KENT W. GAUCHA YIN 








) ____________________________ ) 
COMES NOW Kent W. Gauchay being first duly sworn deposes and states as follows: 
1. That I am the attorney of record for the Defendants, Kevin Gam and Tanya Gam 
herein. 
2. That this affidavit is made in support of motion to retain this case as an active 
case in Fremont County. 
3. Plaintiffs have now received a final judgment against Crossclaimants. That 
Crossclaimants maintain that the other named Defendants are responsible for any payments that 
have bee required to be paid by Crossclaimants and now that final determination has been made 
1. AFFIDAVIT OF KENT W. GAUCHA YIN SUPPORT OF MOTION TO RETAIN 







fl   I  
08-19-'11 15:02 FROM-Simpson&Gauchay 208-522-4295 T-537 P005/035 F-919 
of Crossclaimants responsibility to Plaintiffs, Crossclaimants are now asking the court enter 
judgment against the Crossdefendants. 
5. Crossclaimants respectfully requests that the Court retain this case as an active 
case for an additional three months to allow for determination of Crossdefendants responsibility 
to Crossclaimants. 
6. Crossclaimants have not filed a Motion for Summary Judgment against 
Crossdefendants. 
7. This motion to retain is not being filed for any purpose other than to retain the 
case as an active case. 
8. Further your affiant saith not. 
fit 
DATED this E day of August, 2011. 
SUBSCRIBED ~.Q SWORN to before me this /OJ day of August, 2011. \\\''' lllf,,, --
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I am a licensed attorney in the State ofldaho, with my office 
in Idaho Falls, and that on the 1!1- day of August, 2011 I served a true and correct copy of the 
following described document on the person listed below by the method indicated below. 
DOCUMENT SERVED: 
PERSON SERVED: 
AFFIDAVIT OF KENT W. GAUCHA YIN SUPPORT OF 
MOTION TO RETAIN 
David A. Johnson~ Esq. 
Wright, Johnson, & Wayment 
477 Shoup Avenue, Ste 109 
PO Box 52251 
Idaho Falls, ID 83405 
Dale P. Thomson, Esq. 
THOMSON LAW 
P. 0. Box609 
Rexburg, Idaho 834440 
Honorable Darren B. Simpson 
c/o Bingham County Clerk 
501 N. Maple,# 205 
Blackfoot, ID 83221-1700 
( ) Hand Delivered 
() ....,.Mail 
f.V Fax 
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Kent W. Gauchay, Esq. I.S.B. #2709 
SIMPSON & GAUCHA Y 
Attorneys at Law 
497 N. Capital Ave., Ste. 200 
P. 0. Box 50484 
Idaho Falls, ID 83405-0484 
Telephone: (208) 523-2000 
208-522-4295 T-537 P007/035 F-919 
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By: . -, . ·"···~I''" 
Attomey for Defendants Kevin and Tanya Gam Deput.,_y -C-Ier=k 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, 
husband and wife, IDAHO 
TRADEMARK PROPERTIES, LLC, 





) Case No. CV -08-469 
) 











COMES NOW Defendants/Cross-Claimants Kevin and Tanya Gam by and through 
counsel of record, and requests that the Court enter, pursuant to Rule 56 of the Idaho Rules of 
Civil Procedure, a summary judgment in favor of Defendants/Cross-Claimants against Cross-
Defendants Idaho Trademark Properties, LLC and Jenks Brothers, Inc. for the reason that there is 
no genuine issue as to any material fact and the Defendants/Cross-Claimants are entitled to a 
judgment as a matter of law. 
In the event there are genuine issues of material facts which prevent a total award of 
summary judgment, Defendants request that the court resolve such issues as can be determined 
on summary judgment based on the record presented. 
1- MOTION FOR SUMMARY JUDGMENT 
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This motion is based upon: 
a. Memorandum in Support ofMotion for Summary Judgment; 
b. Affidavit of Kevin Gam; 
c. All other pleadings. documents, exhibits and material presently in the 
court file. 
Defendants hereby give notice that oral argument is requested in support of this motion. 
Defendants request an award of its attorney fees and cost pursuant to Idaho Code §12-
120, 12-121 and Idaho Rules of Civil Procedure Rule 54. 
DATED this J_!i__ day of August. 2011. 
ter-Claimants 
2· MOTION FOR SUMMARY JUDGMENT 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I am a licensed attorney in the State of Idaho, with my office 
in Idaho Falls, and that on the -If.- day of August, 2011, I served a true and correct copy of the 
following described document on the person listed below by the method indicated below. 
DOCUMENT SERVED: 
PERSON SERVED: 
MOTION FOR SUMMARY WDGMENT 
Dale P. Thomson, Esq. 
THOMSON LAW 
P. 0. Box609 
Rexburg, Idaho 834440 
David A. Johnson, Esq. 
WRIGHT, JOHNSON & WAYMENT 
P. 0. Box 52251 
Idaho Falls, Idaho 83405 
Honorable Darren B. Simpson 
c/o Bingham County Clerk 
501 N. Maple,# 205 
Blackfoot, ID 83221-1700 
( ) Hand Delivered 
() Mail 
~ax 
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Kent W. Gauchay, Esq. I.S.B. #2709 
SIMPSON &GAUCHAY 
Attorneys at Law 
497 N. Capital Ave., Ste. 200 
P. 0. Box 50484 
Idaho Falls, ID 83405-0484 
Telephone: (208) 523-2000 
208-522-4295 T-537 P010/035 F-919 
Attorney for Defendants Kevin and Tanya Gam 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, 
husband and wife, IDAHO 
TRADEMARK PROPERTIES, LLC, 





) Case No. CV -08-469 
) 
) MEMORANDUM IN SUPPORT OF 










COMES NOW the Defendants/Cross-Claimants Kevin and Tanya Gam (hereinafter 
referred to as the "Garns"), by and through their attorney, Kent W. Gauchay of the law firm 
Simpson & Gauchay, and file this Memorandum in Support of Motion for Summary Judgment 
against Cross-Defendants Idaho Trademark Properties, LLC and Jenks Brothers, Inc. pursuant to 
Rule 56 of the Idaho Rules of Civil Procedure. 
1. MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
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I. 
STATEMENT OF THE FACTS AND PROCEDURAL HISTORY 
Cross-Claimants, Kevin and Tanya Gam are husband and wife and are residents of the 
State of Utah. Crossdefendants, Idaho Trademark Properties, LLC, is an Idaho Limited Liability 
Company with Crossdefendants, Jenks Brothers, Inc., is an Idaho Corporation. 
In July 2007, Crossdefendant, Idaho Trademark Properties, LLC, was the owner of real 
property located at 3635 Redtail Street, Island Park, Idaho. Idaho Trademark Properties, LLC, 
along with the other Co-Defendants began construction of a home on the subject property. In or 
about July 2007, Crossdefendants enlisted the help of Plaintiffs, Chris and Jill Magleby, d/b/a 
Selective Builders. 
Subsequently, Cross-Claimants, Kevin and Tanya Gam purchased the property, and work 
continued on the building of the home. After construction was reportedly completed Cross-
Claimants found numerous defects in the construction process, and enlisted Plaintifrs to address 
some of the issues. All sums owed by Cross-Claimants to Plaintiff on their contractual 
arrangements were paid by Cross-Claimants. 
Unfortunately, Crossdefendants failed to pay the Maglebys for the work performed under 
Crossdefendants direction. The Maglebys then initiated a lawsuit against Cross-Claimants and 
Crossdefendants alleging a Materialman's Lien, breach of contract, and unjust enrichment. 
The court ultimately concluded that Cross-Claimants as owners of the property were 
responsible to the Plaintiffs. Cross-Claimants have paid the sum of $36,624.67. The court 
further concluded that Cross-Claimants are responsible to Maglebys for another $1,616.80 to 
Maglebys. Cross-Claimants, as owners of the property, now ask the court as a matter of law, to 
enter summary judgment against the Crossdefendants. Cross-Claimants also seek an award of 
2. MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
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attorney fees against Cross-Claimants. 
Cross-Claimants ask the court to take judicial notice of the judgment that has been 
entered in this case in favor of Plaintiff against Cross-Claimants as well as the amended 
judgment entered in favor of Plaintiff against Cross-Claimants. 
II. 
ARGUMENT 
A. Summary Judgment is appropriate on this claim since there are no material issues 
of fact as to the matters pled by the Garns in their- Cross-Claim. 
Pursuant to I.R.C.P. Rule 56( c), summary judgment is appropriate "ifthe pleadings, 
depositions, and admissions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is entitled to a judgment as a 
matter oflaw." 
The party moving for summary judgment carries the initial burden to establish that there is no 
genuine issue of material fact and that he or she is entitled to judgment as a matter of law. Eliopulos 
v. Knox, 123 Idaho 400, 404, 848 P.2d 984, 988 (Ct. App. l992). The burden may be met by 
establishing the absence of evidence on an element that the norunoving party will be required to 
prove at trial. Dunnick v. Elder, 126 Idaho 308, 311, 882 P.2d 475, 478 (Ct. App. 1994)_ After the 
moving party establishes that there is an absence of evidence on an element that the norunoving party 
would be required to prove, the burden then shifts to the party opposing the motion to show there is a 
genuine issue for trial or to offer a justification for the failure to do so under I.R.C.P. 56(f). Sanders, 
125 Idaho at 874,876 P.2d at 156. 
Here there is no genuine issue for trial. The Cross-Defendants have not contested that 
they did not properly perform the work on the Cabin, that the Gams were subsequently required 
to hire other contractors, or that these events resulted in the Garns suffering the damages of this 
3. MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
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litigation as a result. The Cross-Defendants have failed to provide such evidence that would be 
required at trial. In fact, essential facts in favor of this Motion for Summary Judgment have 
already been established in this ongoing litigation, such as the improper work done on the Cabin 
and Cross-Defendants' failure to make payment to the Plaintiffs. 
B. The Garns are entitled to Costs and Attorney Fees owed both in this action and any fees 
awarded to the Plaintiffs against the Garns. 
The Court awarded judgment including costs and attorney fees to the Maglebys pursuant 
to their lien claim pursuant to l.C. § 45-513. "It has been held, and properly, too, that where the 
owner of property has been forced to pay to a successful lien claimant, he can recover back the 
amount from the contractor who owed the debt for which the lien was foreclosed." Acoustic 
Specialities v. Wallace A. Wright, 651 P.2d 529, 569; 103 Idaho 595 (1982), citing Covell v. 
Washburn. Accordingly, the Cross-Claimants are entitled to recover the amount of the line, plus 
costs and fees owed by them to the Maglebys. Additionally, the Cross-Claimants are entitled to 
judgment for costs and attorney fees on this action pursuant to I.C. §§ 12-120 and 12-121. 
III. 
CONCLUSION 
For the foregoing reasons, the Gams respectfully request that the Court grant their 
Motion for Summary Judgment against the Cross-Defendants. 
DATED this JL day of August, 2011. 
4. MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY nJDGMENT 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I am a licensed attorney in the State of Idaho, with my office 
in Idaho Falls, and that on the fl.__ day of August 2011, I served a true and correct copy of the 
following described document on the person listed below by the method indicated below. 
DOCUMENT SERVED: 
PERSON SERVED: 
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY 
WDGMENT 
David A. Johnson, Esq. 
Wright, Johnson & Wayment 
P. 0. Box 50578 
Idaho Falls. ID 83405 
Dale P. Thomson, Esq. 
THOMSON LAW 
P. 0. Box 609 
Rexburg, Idaho 83440 
Honorable Darren B. Simpson 
c/o Bingham County Clerk 
501 N. Maple,# 205 
Blackfoot, ID 83221-1700 
() Hand Delivered 
() . Mail 
(iy/Fax 
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Kent W. Gauchay, Esq. I.S.B. #2709 
SIMPSON & GAUCHA Y 
Attorneys at Law 
497 N. Capital Ave., Ste. 200 
P. 0. Box 50484 
Idaho Falls, ID 83405-0484 
Telephone: (208) 523-2000 
Attorney for Defendants Kevin and Tanya Gam 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, 
husband and wife, IDAHO 
TRADEMARK PROPERTIES, LLC, 





) Case No. CV -08-469 
) 
) AFFIDAVIT OF KENT W. GAUCHA YIN 








) _________________________ ) 
COMES NOW Kent W. Gauchay being first duly sworn deposes and states as follows: 
1. That I am an attorney duly licensed to practice law in the State ofldaho. 
2. That I am counsel of record for Defendants/Cross-Claimants in this action, Kevin 
and Tanya Gam. 
3. The statements contained in this affidavit are based upon matters of court record. 
4. Attached hereto as Exhibit "A" is an Order Granting in Part Plaintiff's Motion For 
Summary Judgment. Attached hereto as Exhibit "B" is an Amended Judgment, Decree of 
Foreclosure and Order of Sale. Attached hereto as Exhibit "C" is a an Amended Judgment, 
Decree of Foreclosure and Order of Sale against Defendant Gams. Attached as Exhibit "D" is a 
l. AFFlDA VIT OF KENT W. GAUCHA YIN SUPPORT OF MOTION FOR SUMMARY nJDGMENT 
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photocopy of the check paid Magleby's to partially satisfy the judgment shown in Exhibit "B." 
Attached hereto as Exhibit "E" is a record of payments made by Cross-Claimants. 
4. That Defendant/Cross-Claimants Kevin and Tanya Gam are asking the court to 
enter summary judgment against the Crossdeferidants for the amount paid by Cross-Claimants to 
satisfy the judgment entered against them in favor of Chris and Jill Magleby. 
5. Cross-Claimants also request entry of an award of attorney fees against CroSS· 
Defendants. 
6. Further your affiant saith not. 
DATED this /7 day of August, 2011. 
SUBSCRIBED AND <;:~QRl}T to before me this_/]_ day of August, 2011. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I am a licensed attorney in the State ofldaho, with my office 
in Idaho Falls, and that on the /'! day of August, 2011 I served a true and correct copy of the 
following described document on the person listed below by the method indicated below. 
DOCUMENT SERVED: 
PERSON SERVED: 
AFFIDAVIT OF KENT W. GAUCHAY IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 
David A. Johnson, Esq. 
Wright, Johnson, & Wayment 
477 Shoup Avenue, Ste 109 
PO Box 52251 
Idaho Falls, ID 83405 
Dale P. Thomson, Esq. 
THOMSON LAW 
P. 0. Box 609 
Rexburg, Idaho 834440 
Honorable Darren B. Simpson 
c/o Bingham County Clerk 
501 N. Maple,# 205 
Blackfoot, ID 83221-1700 
( ) Hand Delivered 
()/Mail 
('1" Fax 
3. AFFIDAVIT OF KENT W. GAUCHA YIN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 











KEVIN and TANYA GARN. husband and ) 
wife; IDAHO TRADEMARK ) 
PROPERTIES, LLC; JENKS BROTHERS, ) 








IDAHO TRADEMARK PROPERTIES, 













Case No. CV-2008-469 
ORDER GRANTING IN PART 
PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY 
JUDGMENT 
I. STATEMENT OF THE CASE 
Plaintiffs Chris and Jill Magleby, doing business as Selective Builders 
(hereinafter the "Maglebys"), filed a Motion for Partial Stunmary Judgment as to the first 
and second causes of action alleged in their lawsuit against Defendants Kevin and Tanya 
EXHIBIT 
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Gam (the "Gams"), Idaho Trademark Proper6es, LLC ("ITP"), Jenks Brothers, Inc. 
(''Jenks Brothers"), and Does 1-10_1 Jenl(S Brothers and ITP filed a joint response in 
opposition to the Maglebys' Motion.2 The Garns did not respond in writing to the 
Maglebis Motion. 
The Maglebys filed this action for breach of contract, unjust enrichment, and 
foreclosure of a lien they filed upon a home, built and owned by ITP (which is managed 
by Jenks Brothers and others) and sold to the Garns (the home at issue is hereinafter 
referred to as the "Cabin").3 The Maglebys allege that Jenks Brothers hired them to 
manage the construction of the Cabin and to complete the Cabin's interior decoration.
4 
The Maglebys further allege they were never paid the 1.5% of the gross sales price they 
were promised for their labors. s 
ITP and Jenks Brothers generally denied the Maglebys' allegations and alleged 
numerous affinnative defenses including: the Maglebys' lack of registration with the 
Idaho Contractors Board (which allegedly nullifies their lien); the Maglebys' failure to 
provide consideration for the alleged agreement; the Statute of Frauds; unclean hands; 
and waiver/estoppel.6 The Gams also denied the Maglebys' allegations and filed cross-
1 Plaintiffs' Motion for Partial Summary Judgment, Magleby v. Garn, Fremont County case no. CV-2008-
469 (filed January 21, 2010) (hereinafter the ''Maglebys' Motion"). 
2 Defendants' Brief in Response to Plaintiff's [sic] Motion for Partial Summary Jddgment, Magleby v. 
Garn, Fremont County case no. CV-2008-469 (filed February 8, 2010) (hereinafter "ITP's and Jenks 
Brothers' Response"). 
3 Complaint, Magleby v. Garn, Fremont County case no. CV-2008-469 (filed September 12, 2008) 
(hereinafter the "Complaint"), at pp. 2-5. The Cabin is located at 3635 Redtail Street, Island Park, Idaho 
83429, which location is more particularly described as: Lot 23, Block 1, Silverhawk Subdivision, Phase 1, 
Division 3, Fremont County, Idaho. See: Complaint, at Exhibit A. 
4 Complaint, at p. 2. 
5 [d. 
6 Verified Answer to Plaintiffs' Complaint, Magleby 'II. Garn, Fremont County case no. CV -2008-469 (filed 
November 4, 2008). 
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claims against ITP, Jenks Brothers and Does 1-1 0 for indemnification, and defective 
construction.7 
A hearing was held on the Maglebys• Motion on May 21,2010.
8 
Based upon the 
parties' pleadings, the record, and the relevant authorities, the Maglebys, Motion shall be 
granted in part and denied in part. 
II. ISSUES 
The Maglebys argue that they qualify for and complied with all the necessary 
procedural requirements of a materialman's lien against the Cabin and therefore their lien 
should be foreclosed. 9 ITP and Jenks Brothers parry that the amount owed to the 
Maglebys is in dispute, and therefore the Maglebys' lien is not subject to foreclosure.'
0 
The Maglebys further contend that they carne to a meeting of the minds with ITP 
and Jenks Brothers for 1.5% of the Cabin's selling price, in payment of the Maglebys' 
management of the building project and completion of the interior design.'' ITP and 
Jenks Brothers dispute that they agreed to compensate the Maglebys as alleged
12 
Based upon these arguments, the relevant issues are as follows: 
(1) Is foreclosure of the Maglebys' materialmens lien proper where the 
amount owed to the Maglebys is in dispute? 
(2) Does a material fact issue exist as to the terms of the alleged oral contracts 
between the Maglebys and ITP/Jenks Brothers? 
7 Answer and Cross-Claim, Magleby v. Garn, Fremont County case: no. CV-2008-469 (filed January 28, 
2009). 
8 Minute Entry, Magleby v. Garn, Fremont County case no. CV -2008-469 (filed May 21, 20 l 0). 
9 M11glebys' Motion, at pp. 5-6. 
10 ITP's and Jenks Brothers' Response, at p. 3. 
11 Maglebys' Motion, at pp. 3, 6. 
12 ITP's and Jenks Brothers' Response, at p. 4. 
OIIDER GRANTING IN PART PUINTII'I'S' MOTION FOR PARTIAL SUMMAltv ~OPGMEN1' 
) 









7 Si  ·





l\ C l A1W GMEN"
08-19-'11 15:04 FROM-Simpson&Gauchay 208-522-4295 T-537 P021/035 F-919 
III. FINDINGS OF FACT 
The following facts are found by a preponderance of the evidence, with all 
reasonable inferences drawn in favor of the Garns, ITP, and Jenks Brothers. 13 
1. Brandon and Anthony Jenks hired the Maglebys to complete the interior 
finish-work on the Cabin, "from the sheetrock on," and the siding. 14 In general, the 
Maglebys acted as assistants to Jenks Brothers, the general contractor. '5 
2. The Maglebys had previously performed work for Jenks Brothers for a 
percentage of the sales price of the project. 16 
3. Brandon Jenks testified that he discussed paying Chris Magleby one 
percent (1 %) of the sales price of the Cabin.~"~ According to Brandon, the agreement was 
never formalized through the other members of ITP: Brady Gardner, Chris Ferguson and 
Mike Ferguson. 18 Brandon understood that the Maglebys would be paid for their labor 
for the Cabin's finish trim and painting and would receive a management fee.' 9 
4. ITP was aware the Maglebys were working on the Cabin.20 
uSee: Bushi v. SQge Health Care, PLLC, 146 Idaho 764, 768, 203 P.3d 694, 698 (2009). 
14 Partial Publication of the Deposition of Brandon Jenks, Magleby v. Garn, Fremont County case no. CV-
2008-469 (filed April 26, 2010) (hereinafter the "Brandon Jenks Deposition"), at pp. 2-3, 9. Although 
the Brandon Jenks Deposition is a document created by the Maglebys, and the actual deposition transcript 
is not in the record, the Gams, ITP, and Jenks Brothers agreed to the admission of the Mablebys' 
reproduction of portions of the transcript. See also: Partial Publication ofthe Deposition of Anthony Jenks, 
Magleby v. Gam, Fremont County case no. CV-2008-469 (filed April26, 2010) (hereinafter the "Anthony 
Jenks Deposition"), at p. 5. The Anthony Jenks Deposition is also a document created by the Maglebys 
and admitted into evidence by agreement of the Garns, ITP, and Jenks Bmthers. 
1
.:s Brandon Jenks Deposition, at pp 2, 4. 
16 Anthony Jenks Deposition, at p. 2. 
17 Brandon Jenks Deposition, at pp. 4, 8, 9. 
lllld 
19 B~andon Jenks Deposition, at p. 5. 
10 Anthony Jenks Deposition, at p. 3. 
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5. Anthony Jenks worked to get the other partners of ITP to agree to pay 
Chris Magleby in the same way that Jenks Brothers had paid him on other projectS
21 
Nothing in the record reveals that ITP made a formal agreement with Chris Magleby. 
6. In his affidavit, Anthony Jenks testified that if Jill Magleby performed any 
services on the Cabin, it was at the request of either Kevin or Tanya Garn.
22 
Anthony 
admitted, however, that he introduced Tanya Gam and Jill Magleby.2~ Nothing in the 
record shows that ITP formally agreed to hire Jill Magleby. 
7. The Maglebys performed work on the Cabin.H They were also 
responsible for hiring subcontractors, and obtaining and installing materials in the Cabin, 
through the subcontractors.25 
8. On one or more occasions, Anthony Jenks told Chris Magleby that if the 
other partners of ITP would not pay their portion of Chris's fee, he (Anthony Jenks) 
would tr:y to pay what he could out of his ownership share in the Cabin. 
26 
9. Brandon Jenks testified that ITP owes the Maglebys a management fee for 
their oversight of the work on the Cabin.27 Anthony Jenks also testified that the 
Maglebys are entitled to some compensation for their work on the Cabin.
28 
IV. PRINCIPLES OF LAW 
l. If the pleadings, depositions, and admissions on file, together with any 
affidavits, show there is no genuine issue as to any material fact and that the moving 
21 Id. 
22 Affidavit of Tony Jenks, Magleby v. Garn, Fremont County case no. C¥·2008-469 (filed February 8, 
201 0) (hereinafter the "Anthony Jenks Affidavit"), at p. 2, ~ 6. 
ll Anthony Jenks Deposition, at p. 2. 
24 Brandon Jenks Deposition, at p. 5. 
2S Jd. 
26 Anthony Jenks Deposition, at P- 4. 
27 Brandon Jenks Deposition, at pp. 8, 9. 
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party is entitled to judgment as a matter of law, a court may grant sununary judgment.29 
Disputed facts are construed in favor of the non-moving party and all reasonable 
inferences that can be drawn from the record are drawn in favor of the non-moving 
party.30 
2. A party against whom a summary judgment is sought cannot merely rest 
on its pleadings.31 When faced with supporting affidavits or depositions, the opposing 
party must show material issues of fact which preclude the issuance of summary 
judgment.32 
3. While the moving party must prove the absence of a genuine issue of 
material fact,33 the opposing party cannot simply speculate.34 A mere scintilla of evidence is 
not enough to create a genuine factual issue.35 Summary judgment is appropriate when the 
non-moving party cannot establish the essential elements of the claim.3~ 
28 Anthony Jenks Deposition, at P- 4. 
29 Idaho Rule of Civil Procedure (''I.R.C.P.") 56( c); Bushi v. Sage Health Care. PUC, 146 Idaho 764, 768, 
203 P.3d 694,698 (2009); G & M Farms v Funk Irrigation Co., 119 Idaho 514, 516-7, 808 P.2d 851, 853-
4(1991). 
30 Sushi v. Sage Health Care, PLLC, 146 Idaho at 768, 203 P.3d at 698; Lockheed Martin Corp. v. Idaho 
State Tax Commission, 142 Idaho 790,793, 134 P.3d 641,644 (2006). 
11 Partout v. Harper, 145 Idaho 683, 688, 183 P.3d 771,776 (2008); R G Nelson, A./A v. Szeer, 118 Idaho 
409, 410, 797 P.2d 117, 118 (1990). 
32 Esser Electricv. Lost River Ballistics Technologies, Inc., l4S Idaho 912,919, 188 P.3d 854,861 (2008). 
33 Watkins v. Peacock, 145 Idaho 704, 708, 184 P.3d 210,214 (2008); Wait v. Leavell Cattle. Inc., 136 Idaho 
792,798,41 PJd 220,226 (2001)_ 
34 Camwellv. CityofBoise, l46ldaho 127,133,191 P.3d205,2ll (2008). 
ls Van v. Portneuf Medical Center, 147 Idaho 552, 556, 212 P.3d 982, 9&6 (2009); West v. Sonlr.e, 132 Idaho 
133, 138, 968 P.2d 228, 233 (1998). 
36 Summers v. Cambridge Joint School District No_ 432, 139 Idaho 953, 956, 88 P.3d 772, 775 (2004); 
Dekker v. Magic Valley Regional Medical Center, 115 Idaho 332, 333, 766 P.2d 1213, 1214 (1989). 
ORDER CRANTING JN PARTPLAINTif'I'S' MOTION IIOR l'ARTI-41,. SUMMAR\' JUDGMENT 
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4. If reasonable persons could reach differing conclusions on material issues, or 
draw conflicting inferences therefrom, then the motion for summary judgment must be 
denied?7 
5. Idaho Code§ 45-501 declares that "[e]very person performing labor upon, 
or furnishing materials to be used in the construction ... of any ... building ... has a lien 
upon the same for the work or labor done." The purpose of Idaho Code§§ 45-501 et seq. 
is to compensate persons who perform labor upon or furnish material to be used in 
construction, alteration, or repair of a structure.u 
6. Any person claiming a lien under Idaho Code§§ 45-501 et seq. must file a 
claim of lien in the office of the county recorder for the county in which the property or 
some part of it is situated.39 
7. The mechanic's lien statutes are liberally construed in favor of those to 
whom the lien is granted, and to create a valid lien the claimant must substantially 
comply with the statutory requirements.40 
8. Idaho Code § 45-507(3) includes a requirement that the claim of lien must 
contain ''[a] statement of [claimant's] demand, after deducting all just credits and offsets." 
9. A lien is not invalidated simply because the claimant is not entitled to the 
amount claimed due in the claim of lien;u even when the discrepancy is substantial.
42 
37 Van v. Portneuf Medical Center, 147 Idaho at 556, 212 P.3d at 986; Cramer v. Slater, 146 Idaho 868, 
873,204 P.3d 508, 513 (2009). 
32 BMC West Corporation v. Horkley, 144 Idaho 890, 893, 174 P.3d 399,402 (2007). 
39 Idaho Code§ 45-507. 
60 BMC West Corporation v Horkley, 144 Idaho at 893-94, 174 P.3d at 402-03. 
41 Barber v. Honorof, 116 Idaho 767, 769, 780 P.2d 89, 91 (1989); Guyman v. Anderson, 15 Idaho 294, 
296,271 P.2d 1020,1021 (1954). 
42 Electrical Wholesale Supply Company v. Nielson 136 Idaho 814, 824-25, 41 P.3d 242, 252-53 (2001) 
(lien held valid where claim of lien den1anded $51,571.00, and only $1,069.2 was found to be due). 
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10. An enforceable contract requires "distinct understanding common to both 
parties."43 Acceptance of an offer must be unequivocal and identical to the offer made.
44 
"The minds of the parties must meet as to all the terms before a contract is formed. "
45 
Proof of a· meeting of the minds requires evidence of mutual understanding as to the 
terms of the agreement and the assent of both parties.'6 
V. ANALYSIS 
With regard to the Maglebys' materialman's lien upon the Cabin, the only 
objection ITP and Jenks Brothers pose is that they dispute the amount stated therein. The 
Idaho Supreme Court has held that a djspute as to the true amo\lllt owed to the lien 
claimant does not invalidate the lien. Therefore, no other objection to the Maglebys' lien 
having been argued in opposition to the Maglebys' Motion, the Maglebys' lien upon the 
Cabin shall be foreclosed. 
With regard to Count 2 of their Complaint, the Maglebys allege that Brandon 
Jenks asked Chris Magleby to manage the construction of the Cabin, from the drywall 
installation to the completion of the project.41 Chris Magleby further alleges that "In 
exchange for my management time they told me that they would pay me one percent 
(1 %) of the gross sales price when the [Cabin) was sold. I agreed."48 The Maglebys also 
43 Potts Construction Company v. North Kootenai Water District, 141 Idaho 678, 681, 116 P.3d 8, ll 
(2005) [citing: Hoffman v. S V Co., 102 Idaho 187, 189,628 P.2d 218,220 (1981)]. 
44 Potts ConJtruction Company v. North Kootenai Watet District, l41ldaho at 681, 116 P.3d at 11 [citing: 
Turner v. Mendenhall, 95 Idaho 426, 429, 510 P .2d 490, 493 (1973)]. 
4S Id. 
46 Potts Construction Company v. North Kootenai Water District, 141 Idaho at 681, 116 P.3d at 11 [citing: 
Thomas v. Schmelzer 118 Idaho 353, 356,796 P.2d 1026, 1029 (Ct.App.l990)]. 
41 Affidavit of Chris Magleby in Support of partial Summary Judgment, Mag/eby v. Garn, Fremont County 
case no. CV-2008-469 (filed January 21, 2010) (hereinafter the "Chris Magleby Affidavit"), at p. 2. 
48 Chris Magleby Affidavit, at p. 3. 
ORDE'R GRA.NTING IN PA.RT PLAINTIFFS' MOTION FOR PAtnlAL SUMMARY JUDGMENT 8 
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VI. CONCLUSIONS OF LAW 
(1) Foreclosure of the Maglebys' materialmens lien is proper even though the 
amount owed to the Maglebys is in dispute. 
(2) A material fact issue exists as to the terms of the alleged oral contracts 
between the Maglebys and ITP/Jenks Brothers. 
VII. ORDER 
The Maglebys' Motion for Partial Summary Judgment, as it pertains to the 
foreclosure of their materialmans' lien upon the Cabin, is granted. Their Motion for 
Partial Summary Judgment, as it pertains to their breach of contract claim against ITP 
and Jenks Brothers, is denied. The Maglebys' Motion to Strike is denied as moot. 
IT IS SO ORDERED. 
·w 
DATED this lb._ day of July 2010. 
52 See: Anthony Jenks Affidavit. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing Order 
Granting in Part Plaintiffs' Motion for Partial Summary Judgment was mailed b~ ~ 
class mail with prepaid postage and/or hand delivered and/or sent by facsimile this ft.l!:!::!" 
day of July 2010, to: 
David A. Jolmson, Esq. 
Wright, Johnson, Tolson & 
Wayment. PLLC 
4 77 Shoup Ave., Suite 1 09 
P.O. Box 52251 
""' ~U.S. Mail 
Idaho Falls, ID 83405-2251 
Kent W. Gauchay, Esq. 
SIMPSON & GAUCHA Y 
~U.SMail 
Attorneys at Law 
497 North Capital Ave., Suite 200 
P.O. Box 50484 
Idaho Falls, ID 83405-0484 
""' " Joshua A. Gamer, Esq. 
The Law Office of 
Gamer,PLLC 
24 South 1st West 
P.O. Box 1014 
Rexburg, ID 83440 
Joshua A. 
Q1 U.S Mail 
0 Courthouse Box OFacsimilc 
0 Courthouse Box DFacsimile 
0 Counnouse Box 0Facsimile 
ABBIE MACE, Clerk of the Court 
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FILED IN CHAMBERS AT BLACKFOOT. 
~COUNTY, IDAHO 
~~ 
DARB. N B. JMPSON 
DlSTR1CT JUDGE 
David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




. KEVIN AND TANYA GARN husband 
' " .. ~. ~~-- •• • . •• • • • ...... '\ ~ ..... - .. , ..... '11"' •••. , ;,.,--,,; ~ - ;<Q -~-t .. "'1:··7'"· ' ... 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC .• and DOES 1-10 
Defendants . 
Case No: CV -08469 
JUDGMENT1 DECREE OF 
·FeRECl:.0SURE·AND ORDER-OF 
SALE 
.-t:'\A LD \l ~~9:: l'}eccmbs: _.~919fihe' above entitled matter came before the Court on the 
Plaintiff's Motion for Entry of Judgment, Dscrae of Foreclosure and Order of Sale. After 
consideration, and good cause appearing: 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 
1. The Court Decrees that Plaintiffs have a Mechanics and Materialmen's 
Lien pursuant to Idaho Code §45-501 et. Seq. against the real property 
1- JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE 
EXHIBIT 
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located at 3635 Redtail Street, Island Park, Idaho (Subject Property), 
more particularly described as; 
Lot 23, Block 1, Silverhawk Subdivision, Phase 1, 
Division 3, Fremont County, Idaho. 
2. Judgment is hereby entered in favor of Plaintiffs in the sum of $36,624.67 
lawful money of the United States, with interest thereon at the lawful rate 
of interest from date hereof until paid for which Execution may issue 
against the property described in the preceding paragraph. This 
judgment is based upon the following calculations: 
Principal Balance $ 23,250.00 
Accrued Interest $ 7,826.67 
Attorney Fees $ 5,460.00 
Court Costs $ 88.00 
Total Judgment $ 36,624.67 
Less Sum Previously Paid $ 0.00 
Final Judgment $ 36,624:67 
3. Plaintiffs are entitled to foreclose their lien by Sheriff's sale. The Sheriff of 
Fremont County, Idaho is ordered to sell the property described in 
paragraph 1 and apply the proceeds of the sale to the payment of the 
costs of the court and the expen es of the sale, and the amount due to 
~ the Plaintiffs. 
DATED: CQ= JL, 2010 
2- JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE 
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NOTICE OF ENTRY 
1 CERTIFY that I am a clerk in 1he above-entitled Court, and that J mailed a true 
copy of the foregoing document(s) on PJ' 20-16; to the following 
attorney(s) of record and/or parties: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law · 
PO Box609 
Rexburg, ID 83440 
David A. Johnson 
Wright Johnson & Wayment, PLLC 
PO Box52251 
Idaho Falls, ID 83405-2251 
Clerk of the Court 
3- JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE 
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David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P .0. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiffs 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants. 
Case No: CV -08-469 
AMENOEDJUDGMENT,DECREE 
OF FORECLOSURE AND ORDER 
OF SALE AGAINST DEFENDANT 
GARNS 
The above entitled matter came before the Court on the Plaintiffs Motion for 
Entry of Judgment, Decree of Foreclosure and Order of Sale and Plaintiffs' Motions for 
Attorney Fees and Costs. After consideration, and good cause appearing: 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 
1. The Court Decrees that Plaintiffs have a Mechanics and Materialmen's 
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Lien pursuant to Idaho Code §45-501 et. Seq. against the real property 
located at 3635 Redtail Street, Island Park, Idaho (Subject Property}, 
more particularly described as: 
Lot 23, Block 1, Silverhawk Subdivision, Phase 1, 
Division 3, Fremont County, Idaho. 
2. Judgment is hereby entered in favor of Plaintiffs in the sum of $1,616.80 
lawful money of the United States, with interest thereon at the lawful rate 
of interest from date hereof until p~id for which Execution may issue 
against the property described in the preceding paragraph. This judgment 
is based upon the following calculations: 
Principal Balance $ 23,250.00 
Accrued Interest $ 8,155.26 
Attorney Fees $ 6,450.00 
Court Costs $ 386.21 
Total Judgment $ 38,241.47 
Less Sum Previously Paid $ 36,624.67 
Final Judgment $ 1,616.80 
3. Plaintiffs are entitled to foreclose their lien by Sheriffs sale. The Sheriff of 
Fremont County, Idaho is ordered to sell the property described in 
paragraph 1 and apply the proceeds of the sale to the payment of the 
costs of the court and the expenses of the sale, and the amount due to 
the Plaintiffs. 
DATED: July_, 2011 
Darren B. Simpson, District Judge 
2- AMENDED JUDGMENT. DECREE OF FORECLOSURE AND ORDER OF SALE AGAINST 
DEFENDANT GARNS 
Page 681 of 731
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RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is 
hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P .• that the court has 
determined that there is no just reason for delay of the entry of a final judgment and 
that the court has and does hereby direct that the above judgment or order shall be a 
final judgment upon which execution may issue and an appeal may be taken as 
provided by the Idaho Appellate Rules. 
DATED: July_, 2011 
Darren B. Simpson, District Court 
NOTICE OF ENTRY 
I CERTIFY that I am a clerk in the above-entitled Court, and that I mailed a true 
copy of the foregoing document(s) on July __ , 2011, to the following attorney(s) of 
record and/or parties: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law 
PO Box609 
Rexburg, 10 83440 
Jenks Brothers, Inc. 
Brandon JenksfT ony Jenks 
2387 little Town Drive 
Rexburg, 10 83440 
David A. Johnson 
Wright Johnson & Wayment, PLLC 
PO Box 52251 
Idaho Falls, ID 83405-2251 
Clerk of the Court 
By: ___________ _ 
Deputy Clerk 
3- AMENDED JUDGMENT, DECREE OF FORECLOSURE AND ORDER OF SALE AGAINST 
DEFENDANT GARNS 
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Exhibit "E" 
Payments made by Cross-Claimants Gam 
Judgment - $36,624.6 
Attomey fees and costs- 7,513.96 
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David A. Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiff/Appellant 
DISTRICT SEVEN COURT 
County of Fremont State of Idaho 
Filed: 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants/Respondents 
NOTICE IS HEREBY GIVEN that: 
Case No: CV-08-469 
NOTICE OF APPEAL 
Fee Category: L.4. 
Filing Fee: $101.00 
1. Appellants Chris and Jill Magleby (Maglebys) hereby appeal against 
Respondents Kevin and Tanya Garn, Husband and Wife, Idaho 
Trademark Properties, LLC, and Jenks Brothers, Inc., to the Idaho 
Supreme Court from the following decisions made by the Honorable 
Darren B. Simpson, District Judge: 
a. Default Judgment entered on or about September 27, 2010. 
1 - NOTICE OF APPEAL 





b. Denial of Maglebys' Motion for Reconsideration on or about 
October 4, 2010. 
c. Denial of Magelbys' Motion to Set Aside Default Judgment on or 
about October 3, 2010. 
d. Order Regarding Attorney Fees entered on or about December 14, 
2010. 
e. Judgment, Decree of Foreclosure and Order of Sale entered on or 
about January 11, 2011. 
f. Order Granting in Part Plaintiffs' Motion for Post-Judgment Attorney 
Fees and Costs entered on or about June 17, 2011. 
g. Final Judgment (Pending since July 8, 2011). 
h. Amended Motion for Entry of Judgment, Decree of Foreclosure 
And Order of Sale against Defendant Garns (Pending since July 8, 
2011). 
2. Magelbys have a right to appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph 1 above are appealable 
orders under and pursuant to Idaho Appellate Rules 11(a)(1) and/or 
11 (a)(7). 
3. The issue(s) to be presented on appeal are the substantial denial of 
attorney fees to Maglebys including: 
a. The Court erred in limiting attorney fees awarded to Plaintiffs 
against Idaho Trademark Properties LLC and Jenks Brothers, Inc., 
after their attorney withdrew. 
2 - NOTICE OF APPEAL 





The District Court erred in holding that IRCP 54(e)(4) applies to a 
default taken after a Defendant has appeared through an attorney 
and who subsequently withdrew. 
b. Language in the Complaint which reads "Maglebys are entitled to 
recover their reasonable attorney's fees and Court costs of 
$2,500.00, pursuant to Idaho Code §§12-120 and 45-513, if 
uncontested further. If contested, the amount of attorney fees and 
Court costs should be the actual cost of attorney fees and Court 
costs," is sufficient notice for the award of all attorney fees and 
costs incurred. 
c. The District Court erred in limiting attorney fees on the mechanics' 
and materialmen's lien claim by excluding attorney fees incurred in 
proving the underlying construction contract and establishing a 
judgment for the same. 
d. In the alternative, the District Court erred in not allowing the default 
judgment to be reconsidered or set aside. 
e. Failing to award sufficient attorney fees incurred post-judgment, 
including attorney fees incurred in defense against a third party's 
Motion for Injunction and other proceedings. 
4. There has been no order sealing any portion of the record. 
5. A transcript is requested of the following hearings and trial: 
3 - NOTICE OF APPEAL 
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a. October 4, 2011, Hearing - Magleby's Motion to Alter, Amend or 
Reconsider. 
b. October 5, 2011, Hearing/Trial. 
c. March 2, 2011, Hearing - Motion for Preliminary Injunction filed by 
Non-Party Wells Fargo. 
d. April 19, 2011, Hearing - Motion for Attorney Fees and Costs. 
6. Appellant requests the following documents be included in the Clerk's 
Record, in addition to those automatically included under Idaho Appellate 
Rule 28. 
Date Document 
09/12/2008 Civil Complaint 
11/4/2008 Answer (Jenks Brothers, Inc.) 
11/13/2008 Answer to Plaintiffs' Complaint (Idaho Trademark 
Properties, LLC) 
1/28/2009 Answer and Cross Claim (Garns) 
7/12/2010 Order Granting in Part Plaintiffs Motion for Partial 
Summary Judgment 
8/20/2010 Order to Withdraw as Attorney of Record-Josh Gardner 
9/14/2010 Application for Default 
9/14/2010 Affidavit Calculating Interest and in Support of Attorney 
Fees and Costs 
9/22/201 Entry of Default 
09/27/2010 Default Judgment 
09/29/2010 Motion to Alter, Amend or Reconsider 
10/05/2010 Motion to Set Aside Default and Default Judgment. 
10/13/2010 Memorandum in Support of Motion for Costs and Fees 
10/13/2010 Motion for Costs and Fees 
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10/13/2010 Affidavit of David A. Johnson (Second) Calculating 
Interest and in Support of Attorney Fees and Costs 
11/20/2010 Notice of Appearance - Dale Thomson 
11/12/2010 Objection to Attorney Fees in Opposition to Rule 60(b) 
12/14/2010 Order Regarding Attorney Fees 
12/20/2010 Affidavit Calculating Interest Against Kevin and Tanya 
Garn 
1/12/2011 Judgment, Decree of Foreclosure and Order of Sale 
3/1/2011 Motion for Preliminary Injunction and Temporary 
Restraining Order 
3/2/2011 Affidavit of David Johnson 
3/2/2011 Brief in Support of Preliminary Injunction and 
Temporary Restraining Order 
3/15/2011 Motion for Costs and Attorney Fees 
3/15/2011 Memorandum of Costs and Attorney Fees 
6/17/2011 Order Granting in Part Plaintiffs Motion for Post 
Judgment Attorney Fees and Costs 
TBD Amended Motion for Entry of Judgment, Decree of 
Foreclosure And Order of Sale against Defendant 
Garns (Pending since July 8, 2011) 
7. The names and identification of the parties to this action and their 
respective attorneys are: 
Name Party Status Attorney 
Chris and Jill Magelby Plaintiffs/Appellants David A. Johnson 
Kevin and Tanya Garns 
Idaho Trademark 
Properties, LLC 
Jenks Brothers, Inc. 







Kent W. Gauchay 
Dale P. Thomson 
None 
time 






8. This appeal is taken from both matters of law and fact. 
9. I certify that: 
a. A copy of this Notice of Appeal has been served on the reporter. 
b. The Clerk of the District Court has been or will be paid the 
estimated fee for preparation of the reporter's transcript. 
c. The estimated fee for preparation of the Clerk's Record has been 
or will be paid. 
d. The appellate filing fee has been paid. 
e. All parties have been served with a copy of this Notice, in 
accordance with Idaho Appellate Rule 20. 
DATED: October 3, 2011 
~- ------fun JOHNf\i & WAYMENT, PLLC 
David A. Johnson, Esq. 
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CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on October 3, 2011, I served a true and correct 
copy of the foregoing document, on the person(s) listed below by causing the same to 
be delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law 
PO Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon JenksfT ony Jenks 
2387 Little Town Drive 
Rexburg, ID 83440 
Honorable Darren B. Simpson 
Bingham County Courthouse 
501 N. Maple St., #310 
Blackfoot, ID 83221-1700 
Sandra Beebe, Court Reporter 
Bingham County Courthouse 
501 N. Maple St., #310 
Blackfoot, ID 83221-1700 
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David A. Johnson, Esq. 
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DISTRICT JUDGE 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 











KEVIN AND TANYA GARN, husband ) : 
and wife; IDAHO TRADEMARK ) 
PROPERTIES, LLC.; JENKS BROTHERS ) 
INC., and DOES 1-10 ) 
) 
------------~D=e=fu=n=d=an=ts=·--_____ ) 
CASE No. CV-2008-469 
NOTICE OF HEARING 
NOTICE IS HEREBY GIVEN that a TELEPHONIC STATUS CONFERENCE will be 
held in this matter on Tuesday, November 8, 2011 at 9:00a.m. The Court will initiate the call. 
'<'flt 
DATED this 5' 
Notice of Hearing 
'vt/l 
Page 692 of 731
1 ,
I fi  . IDAHO __ _ 
' ( :~X'~j' "/1
xi'!, '~rW DA~:b. 
i 
ERS
____________ ~D=e=fu=n=d=an=ts=. __  ) 
l
CERTIFICAtE OF SERVICE 
I HEREBY CERTIFY that a true and jcorrect copy of the foregoing NOTICE OF 
HEARING was personally-delivered, faxed ot mailed by first-class U.S. Mail with pre-paid 
postage on this,~M--day of October 2011 td the following: 
David Johnson, Esq. 
Wright, Johnson, Tolman & Wayment PLLC 
PO Box 52251 
Idaho Falls, ID 83405-2251 
Kent Gauchay, Esq. 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomason Law 
POBox609 
Rexburg, ID 83440 
~U.S. Mail 0 Courthouse Box 
0 p.S. Mail 0 Courthouse Box 
"-\ 
Q U.S. Mail 0 Courthouse Box 
ABBIE MACE, CLERK 
- --
- -:,~ 
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By: __ tu/il~,~ ~ ,iz(\~~rll.~,t 
for DeputY- Clerk 
Clerk of the Courts 
(208) 334-2210 
ABBIE MACE, CLERK 
Attn: BECKY 
ocr 2.1 zon 
FREMONT COUNTY COURTHO 
151 WEST 1ST NORTH 
ST ANTHONY, ID 83445 
Docket No. 39264-2011 
By: 
CLERK'S CERTIFICATE FILED 
CHRISTOPHER J. 
MAGLEBY v. KEVIN 
GARN 
Fremont County District Court 
#2008-469 
Enclosed is a copy of the CLERK'S CERTIFICATE for the above-entitled appeal, which 
was filed in this office on OCTOBER 12, 2011. 
Please carefully examine the TITLE and the CERTIFICATE and advise the District Court 
Clerk (or the Agency secretary, if applicable) AND this office of any errors detected on this 
document. 
The TITLE in the CERTIFICATE must appear on all DOCUMENTS filed in this Court, 
including all BRIEFS. An abbreviated version of the TITLE may be used if it clearly identifies 
the parties to this appeal when the title is extremely long. 
10/25/2011 DB 
For the Court: 
Stephen W. Kenyon 
Clerk of the Courts 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR FREMONT COUNTY 




Kevin and Tanya Garn, Idaho Trademark 
Properties, LLC, Jenks Brothers, Inc. 
And Does 1-10 
Defendant(s)/Respondent(s). 
Case No. CV-2008-0000469 
CLERK'S CERTIFICATE OF APPEAL 
Suoreme Court No .3 tf :<r, ~ 
APPEAL FROM THE SEVENTH JUDICIAL DISTRICT, FREMONT COUNTY. 
HONORABLE JUDGE DARREN 8. SIMPSON PRESIDING 
CASE NUMBER FROM COURT: 
ORDER OR JUDGMENT APPEALED FROM: 
ATTORNEY FOR APPELLANT: 
ATTORNEY FOR RESPONDENT: 
APPEALED BY: 
APPEALED AGAINST: 
NOTICE OF APPEAL FILED: 
AMENDED NOTICE OF APPEAL FILED: 
NOTICE OF CROSS-APPEAL FILED: 
AMENDED NOTICE OF CROSS-APPEAL FILED: 
APPELLATE FEE PAID: 
TRANSCRIPT FILED: 
CV-2008-0000469 
1. Default Judgement 2. Denial of 
Maglebys' Motion for Reconsideration 
3. Denial of Maglebys' Motion to Set 
Aside Default Judgment 4. Order 
Regarding Attorney Fees 5. Judgment, 
Decree of Foreclosure and Order of Sale 
6. Order Granting in Part Plaintiffs' 
Motion for Post-Judgment Attorney 
Fees and Costs 7. Final Judgment 
8. Amended Motion for Entry of 
Judgment, Decree of Foreclosure and 
Order of Sale 
David A. Johnson 
Kent W. Gauchay, Dale P. Thomson 
Chris & Jill Magleby 
Kevin & Tanya Garn, Idaho Trademark 
Properties, LLC & Jenks Brothers, Inc. 





001' ! z. 2011 







RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDITIONAL RECORD.~F.:.:IL;:;EpD;.: ~...,.~~rtTn-., 
N/A -F II Fn .-ORIGINAL 
oor
WAS DISTRICT COURT REPORTER'S TRANSCRIPT REQUESTED? YES 
DISTRICT COURT REPORTER: 
Dated this 4th day of October, 2011 
ABBIE MACE 
Clerk of the District Court 
Becky Harrigf ld 
Deputy Clerk 
Sandra Beebe 
. --~ .:: 
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Clerk of the Courts 
{208) 334-2210 
ABBIE MACE, CLERK 
Attn: BECKY 
FREMONTCOUNTYCOUR~u~,~u~• OCT 2 r 2011 
151 WEST 1STNORTH 
ST ANTHONY, ID 83445 
Docket No. 39264-2011 CHRISTOPHER J. 
MAGLEBY v. KEVIN 
GARN 
Fremont County District Court 
#2008-469 
The CLERK'S RECORD/REPORTER'S TRANSCRIPT is SUSPENDED until further 
notification from this office. 
REASON FOR SUSPENSION: SUSPENDED tO 11-15-11 FOR RESPONSE TO 
CONDITIONALLY DISMISS. 
For the Court: 
Stephen W. Kenyon 10/25/2011 
Clerk of the Courts BY: DB 
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In the Supreme Court oftll~,:~~im~fld3rijo: 
CHRISTOPHER J. and JILL MAGLEBY, dba ) 
SELECTIVE BUILDERS, ) 
Plaintiffs-Appellants, 
v. 
KEVIN and TANYA GARN; IDAHO 













Filed: ___ _ 
!lET 2 7 ~II i 
i 
ABBIE M~ ti t:RK 




Supreme.Court Docket No. 39264-2011 
Fremont County Docket No. 2008-469 
The NOTICE OF APPEAL filed October 4, 2011, is from the JUDGMENT, 
DECREE OF FORECLOSURE AND ORDER OF SALE entered by the Honorable Darren B. 
Simpson, District Judge, on January 11, 2011. Appellate Rule 14 requires that an appeal be filed 
within forty-two ( 42) days from the date of entry of the final judgment. It appears that the NOTICE 
OF APPEAL was not filed within forty-two ( 42) days from the date of entry of the final Order 
entered January 11, 2011 ; therefore, good cause appearing, 
IT HEREBY IS ORDERED that this appeal be, and hereby is, CONDITIONALLY 
DISMISSED for the reason the appeal may not be timely filed; however, the Appellant may file a 
RESPONSE to this Order, with regard to the issue of timeliness, within twenty-one (21) days from 
the date of this Order which shall show. good cause, if any exists, why this appeal should not oo · ·· 
dismissed. 
IT FURTHER IS ORDERED that proceedings in this appeal shall be SUSPENDED 
pending an appropriate Order from the Court. 
ORDER CONDITIONALLY DISMISSING APPEAL- Docket No. 39264-2011 







DATED this~ day of October 2011. 
cc: Counsel ofRecord 
District Court Clerk 
District Court Reporter 
District Court Judge 
For the Supreme Court 
Stephen W. Kenyon, rk 




County OT .-re,uuuL ~«u·· ..,, 
Filed: . . .____.., 
In the Supreme Court of the Sta,e ~f l?M-o 
i 
CHRISTOPHER J. and JILL MAGLEBY, dba ) 
SELECTIVE BUILDERS, ) 
Plaintiffs-Appellants, 
v. 
KEVIN and TANYA GARN; IDAHO 


















Supreme Court Docket No. 39264-2011 
Fremont County Docket No. 2008-469 
The NOTICE OF APPEAL filed October 4, 2011, is from the JUDGMENT, 
DECREE OF FORECLOSURE AND ORDER OF SALE entered by the Honorable Darren B. 
Simpson, District Judge, on January 11, 2011. Appellate Rule 14 requires that an appeal be filed 
within forty-two ( 42) days from the date of entry of the final judgment. It appears that the NOTICE 
OF APPEAL was not filed within forty-two (42) days from the date of entry of the final Order 
entered January 11, 2011; therefore, good cause appearing, 
IT HEREBY IS ORDERED that this appeal be, and hereby is, CONDITIONALLY 
DISMISSED for the reason the appeal may not be timely filed; however, the Appellant may file a 
RESPONSE to this Order, with regard to the issue of timeliness, within twenty-one (21) days from 
the date of this Order which shall show good cause, if any exists, why this appeal should not be 
dismissed. 
IT FURTHER IS ORDERED that proceedings in this appeal shall be SUSPENDED 
pending an appropriate Order from the Court. 
ORDER CONDITIONALLY DISMISSING APPEAL- Docket No. 39264-2011 








DATED this~ day of October 2011. 
cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
District Court Judge 
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Clerk of the Courts 
(208) 334-2210 




/ U(;T 3 / .Bb'i!k, l aho 83 
L 
By: ABBIE MACE, C~L.:(iK 
FREMONT COUNTY COURTHOUSE 
151 WEST 1ST NORTH 
ST ANTHONY, ID 83445 
TRANSMITTAL OF DOCUMENT 
Docket No. 39264-2011 CHRISTOPHER J. 
MAGLEBYv. KEVIN 
GARN 
Fremont County District Court 
#2008-469 
The enclosed document(s) relating to the above-entitled case is/are forwarded for your information. 
10/26/2011 01:57PM DB 
For the Court: 
Stephen W. Kenyon 
Clerk of the Courts 
Page 702 of 731
 OCT 3 1='n,~,-lBOX
Eb'i!k, l aho 83 
1 7 
FILED IN. CHAMBERS AT BLACKFOOT, 
BINGHAM CO!fNTY, IDAHO-::.:---
IV vJ;rJ~trC).~.·~t;J 
Af :t=L/3ftfr1 ~'b.L _ 
DARik B.liiilis{iN 
DISTRICT JUDGE 
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STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 











KEVIN and TANYA GARN, husband and ) 
wife; IDAHO TRADEMARK ) 
PROPERTIES, LLC; JENKS BROTHERS, ) 








IDAHO TRADEMARK PROPERTIES, 














Case No. CV-2008-469 




LLC and JENKS BROTHERS, 
INC. 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Default 
Judgment, entered September 27, 2010, be amended to reflect the appropriate accrued 
interest, credits, and offsets. Accordingly, Plaintiffs Chris and Jill Magleby, doing 
FIRST AMENDED DEFAULT JUDGMENT AGAINST DEFENDANTS IDAHO TRADEMARK PROPERTIES, LLC AND JENKS BROTHERS, INC. 
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_____ D~eD~e~nd~an~ts~. ________________ ) 
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business as Selective Builders (hereinafter the "Maglebys") shall have and recover from 
Defendants Idaho Trademark Properties, LLC (hereinafter "ITP") and Jenks Brothers, 
Inc. (hereinafter "Jenks Brothers") the following: 
Principal Balance: $23,250.00 
Accrued Interest: $ 8,479.37 
Attorney Fees $ 2,500.00 
Court Costs/Sheriffs fees $ 386.21 
Total Judgment: $ 35,288.37 
Less Credits and Offsets: ($ 31 ,288.46) 
Final Judgment: $ 3,999.91. 
Based upon the foregoing figures, judgment is hereby entered in favor of the 
Maglebys, as against ITP and Jenks Brothers, in the sum of $3,999.91, with interest 
thereon at the lawful rate of interest from the date hereof until paid and for which 
execution may issue. 
IT IS SO ORDERED. 
DATED this q1}\day ofNovember 
FIRST AMENDED DEFAULT JUDGMENT AGAINST DEFENDANTS IDAHO TRADEMARK PROPERTIES, LLC AND JENKS BROTHERS, INC. 2 




RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above First Amended Default 
Judgment Against Defendants Idaho Trademark Properties, LLC and Jenks Brothers, 
Inc., it is hereby CERTIFIED, in accordance with Idaho Rule of Civil Procedure 54(b), 
that the Court has determined that there is no just reason for delay of the entry of a final 
judgment as to the Plaintiffs' claims against Defendants Idaho Trademark Properties, 
LLC and Jenks Brothers, Inc. The Court has and does hereby direct that the above First 
Amended Default Judgment Against Defendants Idaho Trademark Properties, LLC and 
Jenks Brothers, Inc., shall be a final judgment upon which execution may issue and an 
appeal may be taken as provided by the Idaho Appellate Rules. 
Dated this ~day ofNovember 2011. 
FIRST AMENDED DEFAULT JUDGMENT AGAINST DEFENDANTS IDAHO TRADEMARK PROPERTIES, LLC AND JENKS BROTHERS, INC. 3 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing First 
Amended Default Judgment Against Defendants Idaho Trademark Properties, LLC and 
Jenks Brothers, Inc., was mailed by ~lass mail with prepaid postage and/or hand 
delivered and/or sent by facsimile this day ofNovember 2011 to: 
David A. Johnson, Esq. ''B U.S.Mail 0 Courthouse Box OFacsimile Wright, Johnson, Tolson & 
Wayment, PLLC 
4 77 Shoup Ave., Suite 1 09 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Kent W. Gauchay, Esq. lSJ U.S. Mail 0 Courthouse Box OFacsimile 
SIMPSON & GAUCHA Y 
Attorneys at Law 
497 North Capital Ave., Suite 200 
P.O. Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson, Esq. lSI U.S. Mail 0 Courthouse Box OFacsimile 
THOMSON LAW OFFICES, 
CHTD. 
Attorneys at Law 
115 East Main 
P.O. Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. B U.S.Mail 0 Courthouse Box OFacsimile 
Brandon Jenks/Tony Jenks 
2387 Little Town Drive 
Rexburg, ID 83440 
ABBIE MACE, Clerk of the Court 
/-\ 
---~ 
( / \ 
~; ~-~~~~-~~-----
l/ 
FIRST AMENDED DEFAULT JUDGMENT AGAINST DEFENDANTS IDAHO TRADEMARK PROPERTIES, LLC AND JENKS BROTHERS, INC. 4 
-----------~----------------------------------
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 











KEVIN and TANYA GARN, husband and ) 
wife; IDAHO TRADEMARK ) 
PROPERTIES, LLC; JENKS BROTHERS, ) 








IDAHO TRADEMARK PROPERTIES, 













Case No. CV-2008-469 
FIRST AMENDED JUDGMENT, 
DECREE OF FORECLOSURE, 
AND ORDER OF SALE 
AGAINST DEFENDANTS 
KEVIN AND TANYA GARN 
Based upon the Order Granting in Part Plaintiffs' Motion for Post-Judgment 
Attorney Fees and Costs, entered June 17, 2011, the Judgment, Decree of Foreclosure 
and Order of Sale, entered January 11, 2011, is amended as follows: 
FIRST AMENDED JUDGMENT, DECREE OF FORECLOSURE, AND ORDER OF SALE AGAINST DEFENDANTS KEVIN AND TANYA GARN 1 
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1. The Court decrees that Plaintiffs Chris and Jill Magleby, doing business as 
Selective Builders (hereinafter the "Maglebys") have a mechanics and materialmen's lien 
pursuant to Idaho Code § 45-501 et seq. against the real property located at 3635 Redtail 
Street, Island Park, Idaho (hereinafter the "Subject Property"), more particularly 
described as: 
Lot 23, Block 1, Silverhawk Subdivision, Phase 1, Division 3, Freemont 
County, Idaho.' 
2. Judgment is hereby entered in favor of the Maglebys in the sum of 
$1,616.80, with interest thereon at the lawful rate of interest from the date hereof until 
paid and for which execution may issue against the Subject Property. This judgment is 
based upon the following calculations: 
Principal Balance: $23,250.00 
Accrued Interest: $ 8,155.26 
Attorney Fees $ 6,450.00 
Court Costs: $ 386.21 
Total Judgment: $ 38,241.47 
Less Sum Previously Paid: ($36,624.67) 
Final Judgment: $ 1,616.80. 
1 See: Complaint, Magleby v. Garn, Fremont County case no. CV-2008-469 (filed September 12, 2008) 
(hereinafter the "Complaint"), at pp. 3-4, ,, 19-24; Order Granting in Part Plaintiffs' Motion for Partial 
Summary Judgment, Magleby v. Garn, Fremont County case no. CV -2008-469 (filed July 12, 201 0). 
FIRST AMENDED JUDGMENT, DECREE OF FORECLOSURE, AND ORDER OF SALE AGAINST DEFENDANTS KEVIN AND TANYA GARN 2 






3. The Maglebys are entitled to foreclose their lien by Sheriffs sale. The 
Sheriff of Fremont County, Idaho is ordered to sell the Subject Property and apply the 
proceeds of the sale to the payment of court costs, the expenses of the sale, and the 
amount due to the Maglebys. 
IT IS SO ORDERED. 
11-" 
DATED this C\ day ofNovember 
FIRST AMENDED JUDGMENT, DECREE OF FORECLOSURE, AND ORDER OF SALE AGAINST DEFENDANTS KEVIN AND TANYA GARN 3 




RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above First Amended Judgment, 
Decree of Foreclosure, and Order of Sale Against Defendants Kevin and Tanya Garn, it 
is hereby CERTIFIED, in accordance with Idaho Rule of Civil Procedure 54(b), that the 
Court has determined that there is no just reason for delay of the entry of a final judgment 
as to the Plaintiffs' claims against Defendants Kevin and Tanya Gam. The Court has and 
does hereby direct that the above First Amended Judgment, Decree of Foreclosure, and 
Order of Sale Against Defendants Kevin and Tanya Garn shall be a final judgment upon 
which execution may issue and an appeal may be taken as provided by the Idaho 
Appellate Rules. 
Dated this ~day of November 2011. 
FIRST AMENDED JUDGMENT, DECREE OF FORECLOSURE, AND ORDER OF SALE AGAINST DEFENDANTS KEVIN AND TANYA GARN 4 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing First 
Amended Judgment, Decree of Foreclosure, and Order of Sale against Defendants Kevin 
and Tanya Gam was mailed by fir~s mail with prepaid postage and/or hand 
delivered and/or sent by facsimile this Fday ofNovember 2011 to: 
David A. Johnson, Esq. 
Wright, Johnson, Tolson & fJ U.S. Mail 0 Courthouse Box 0 Facsimile 
Wayment, PLLC 
477 Shoup Ave., Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Kent W. Gauchay, Esq. 
SIMPSON & GAUCHA Y 
Attorneys at Law 
497 North Capital Ave., Suite 200 
P.O. Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson, Esq. 
THOMSON LAW OFFICES, 
CHTD. 
Attorneys at Law 
115 East Main 
P.O. Box609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenks/Tony Jenks 
2387 Little Town Drive 
Rexburg, ID 83440 
~ . 
U U.S.Maii 
[j U.S. Mail 
1:] U.S. Mail 
0 Courthouse Box 
0 Courthouse Box 
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ABBIE MACE, Clerk of the Court 
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DISTRICT JUDGE 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 













and wife; IDAHO TRADEMARK ) 
PROPERTIES, LLC.; JENKS BROTHERS ) 
INC., and DOES 1-10 ) 
) 
--------------~D=e~re~n~d=an=t=s~·--_____ ) 
CASE No. CV -2008-469 
MINUTE ENTRY 
This matter came before the Court on Tuesday, November 08, 2011, for the purpose of a 
Telephonic Status Conference, with the Honorable Darren B. Simpson, presiding in open court in 
Bingham County. 
Ms. Marielle Pratt, Deputy Court Clerk was personally present. 
David A. Johnson, Esq., appeared telephonically on behalf of the Plaintiffs. Kent 
Gauchay, Esq., was not available to appear on behalf of the defendants, Kevin and Tanya Gam. 
Mr. Dale Thomson, Esq., appeared telephonically on behalf of defendant Idaho Trademark 
Properties, LLC. 
Discussion was had regarding Gam's Motion for Summary Judgment. Mr. Thomson 
stated that he planned to stipulate to a judgment and not oppose the summary judgment. 
Court and counsel discussed the accuracy of proposed judgments. Court and counsel 
discussed plaintiff's proposed final judgment. 
The Court will issue an amended judgment. 
Court was thus adjourned. 
DATED this L day ofNovem r 2011. 
Minute Entry 
Page 712 of 731
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CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing MINUTE ENTRY 
was personally-delivered, faxed or mailed by first-class U.S. Mail with pre-paid postage on this 
VJ.ft.J.day ofNovember 2011, to the following: 
David Johnson, Esq. 
Wright, Johnson, Tolman & Wayment PLLC 
PO Box 52251 
Idaho Falls, ID 83405-2251 
Kent Gauchay, Esq. 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson, Esq. 
Thomson Law Offices, Chtd. 
POBox609 
Rexburg, ID 83440 
Minute Entry 
~ U.S. Mail 0 Courthouse Box 0 Facsimile 
B U.S. Mail 0 Courthouse Box 0Facsimile 
~-~ U.S. Mail 0 Courthouse Box 0Facsimile 
ABBIE MACE, CLERK_ 
2 
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David A Johnson, Esq. 
Wright Johnson & Wayment, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho State Bar No. 3319 
Attorney for Plaintiff/Appellant 
DISTR.ICT SEVE~.J C :'Uf:rl 
County of Fremont Stat8 of Idaho 
Filed:-===----
~20~ 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 




KEVIN AND TANYA GARN, husband 
and wife, IDAHO TRADEMARK 
PROPERTIES, LLC, JENKS 
BROTHERS, INC., and DOES 1-10 
Defendants/Respondents 
NOTICE IS HEREBY GIVEN that: 
Case No: CV-08-469 
AMENDED NOTICE OF APPEAL 
1. Appellants Chris and Jill Magleby (Maglebys) hereby appeal against 
Respondents Kevin and Tanya Gam, Husband and Wife, Idaho 
Trademark Properties, LLC, and Jenks Brothers, Inc., to the Idaho 
Supreme Court from the following decisions made by the Honorable 
Darren B. Simpson, District Judge: 
1 -AMENDED NOTICE OF APPEAL 





a. First Amended Default Judgment entered on or about November 9, 
2011. 
b. First Amended Judgment, Decree of Foreclosure, and Order of 
Sale Against Defendants Kevin and Tanya Garn entered on or 
about November 9, 2011. 
2. Magelbys have a right to appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph 1 above are appealable 
orders under and pursuant to Idaho Appellate Rules 11 (a)(1) and/or 
11 (a)(7). 
3. The issue(s) to be presented on appeal are the substantial denial of 
attorney fees to Maglebys including: 
a. The Court erred in limiting attorney fees awarded to Plaintiffs 
against Idaho Trademark Properties LLC and Jenks Brothers, Inc., 
after their attorney withdrew. 
Stated differently, 
The District Court erred in holding that IRCP 54(e)(4) applies to a 
default taken after a Defendant has appeared through an attorney, 
who subsequently withdrew. 
b. Language in the Complaint which reads "Maglebys are entitled to 
recover their reasonable attorney's fees and Court costs of 
$2,500.00, pursuant to Idaho Code §§12-120 and 45-513, if 
uncontested further. If contested, the amount of attorney fees and 
Court costs should be the actual cost of attorney fees and Court 
2 -AMENDED NOTICE OF APPEAL 
Page 715 of 731
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costs," is sufficient notice for the award of all attorney fees and 
costs incurred. 
c. The District Court erred in limiting attorney fees on the mechanics' 
and materialmen's lien claim by excluding attorney fees incurred in 
proving the underlying construction contract and establishing a 
judgment for the same. 
d. The District Court erred in not allowing the default judgment to be 
reconsidered or set aside. 
e. Failing to award sufficient attorney fees incurred post-judgment, 
including attorney fees incurred in defending against a third party's 
Motion for Injunction and other proceedings. 
4. There has been no order sealing any portion of the record. 
5. A transcript is requested of the following hearings and trial: 
a. October 4, 2011, Hearing - Magleby's Motion to Alter, Amend or 
Reconsider. 
b. October 5, 2011, Hearingffrial. 
c. March 2, 2011, Hearing- Motion for Preliminary Injunction filed by 
Non-Party Wells Fargo. 
d. April 19, 2011, Hearing - Motion for Attorney Fees and Costs. 
6. Appellant requests the following documents be included in the Clerk's 
Record, in addition to those automatically included under Idaho Appellate 
Rule 28. 
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09/12/2008 Civil Complaint 
11/4/2008 Answer (Jenks Brothers, Inc.) 
11/13/2008 Answer to Plaintiffs' Complaint (Idaho Trademark 
Properties, LLC) 
1/28/2009 Answer and Cross Claim (Garns) 
7/12/2010 Order Granting in Part Plaintiffs Motion for Partial 
Summary Judgment 
8/20/2010 Order to Withdraw as Attorney of Record-Josh Gardner 
9/14/2010 Application for Default 
9/14/2010 Affidavit Calculating Interest and in Support of Attorney 
Fees and Costs 
9/22/201 Entry of Default 
09/27/2010 Default Judgment 
09/29/2010 Motion to Alter, Amend or Reconsider 
10/05/2010 Motion to Set Aside Default and Default Judgment. 
10/13/2010 Memorandum in Support of Motion for Costs and Fees 
10/13/2010 Motion for Costs and Fees 
10/13/2010 Affidavit of David A. Johnson (Second) Calculating 
Interest and in Support of Attorney Fees and Costs 
11/20/2010 Notice of Appearance - Dale Thomson 
11/12/2010 Objection to Attorney Fees in Opposition to Rule 60(b) 
12/14/2010 Order Regarding Attorney Fees 
12/20/2010 Affidavit Calculating Interest Against Kevin and Tanya 
Garn 
1/12/2011 Judgment, Decree of Foreclosure and Order of Sale 
3/1/2011 Motion for Preliminary Injunction and Temporary 
Restraining Order 
3/2/2011 Affidavit of David Johnson 
4 -AMENDED NOTICE OF APPEAL 






3/2/2011 Brief in Support of Preliminary Injunction and 
Temporary Restraining Order 
3/15/2011 Motion for Costs and Attorney Fees 
3/15/2011 Memorandum of Costs and Attorney Fees 
6/17/2011 Order Granting in Part Plaintiffs Motion for Post 
Judgment Attorney Fees and Costs 
11/9/2011 First Amended Default Judgment Against Defendants 
Idaho Trademark Properties, LLC and Jenks Brothers, 
Inc. 
11/09/2011 First Amended Judgment, Decree of Foreclosure, and 
Order of Sale Against Defendants Kevin and Tanya 
Garn entered on or about 
7. The names and identification of the parties to this action and their 
respective attorneys are: 
Name Partv Status Attorney 
Chris and Jill Magelby Plaintiffs/Appellants David A. Johnson 
Kevin and Tanya Garns Defendants/ Kent W. Gauchay 
Respondents 
Idaho Trademark Defendants/ Dale P. Thomson 
Properties, LLC Respondent 
Jenks Brothers, Inc. Defendants/ None 
Respondent 
8. This appeal is taken from both matters of law and fact. 
9. I certify that: 
a. A copy of this Notice of Appeal has been served on the reporter. 
b. The Clerk of the District Court has been or will be paid the 
estimated fee for preparation of the reporter's transcript. 
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c. The estimated fee for preparation of the Clerk's Record has been 
or will be paid. 
d. The appellate filing fee has been paid. 
e. All parties have been served with a copy of this Notice, in 
accordance with Idaho Appellate Rule 20. 
DATED: November 15, 2011 
6 -AMENDED NOTICE OF APPEAL 
WiGHTJOHNSON & WAYMENT, PLLC 
David A. Johnson, Esq. 
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CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my 
office in Idaho Falls, Idaho, and that on November 15, 2011, I served a true and correct 
copy of the foregoing document, on the person(s) listed below by causing the same to 
be delivered by the following method: 
Name and Address 
Kent W. Gauchay 
Simpson & Gauchay 
PO Box 50484 
Idaho Falls, ID 83405-0484 
Dale P. Thomson 
Thomson Law 
PO Box 609 
Rexburg, ID 83440 
Jenks Brothers, Inc. 
Brandon Jenksff ony Jenks 
2387 Little Town Drive 
Rexburg, ID 83440 
Honorable Darren B. Simpson 
Bingham County Courthouse 
501 N. Maple St., #310 
Blackfoot, ID 83221-1700 
Sandra Beebe, Court Reporter 
Bingham County Courthouse 
501 N. Maple St., #310 
Blackfoot, ID 83221-1700 
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David A. Johnson, Esq. 
Page 720 of 731
Clerk of the Courts 
(208) 334-2210 
ABBIE MACE, CLERK 
Attn: BECKY 
FREMONT COUNTY COURTHOUSE 
151 WEST 1ST NORTH 
ST ANTHONY, ID 83445 
IDAHO COURT Of APPEALS 
P.O. Box 83720 
DISTRICT SEYEN COURT B ise, Idaho 83720-0101 
CiJunty ot·FremenlStataof Idaho 
fiied:[· 2 ; 2011_, l 
By: ABBIE MAC~ 
Docket No. 39264-2011 CHRISTOPHER J. MAGLEBY v. KEVIN GARN 
Fremont County District Court #2008-469 
Be advised, the following was filed in this office on 11-16-11 on behalf of: APPELLANTS. 
11117/2011 sv 
RESPONSE TO ORDER CONDITIONALLY DISMISSING APPEAL. 
For the Court: 
Stephen W. Kenyon 
Clerk of the Courts 








Clerk of the Courts 
(208) 334-2210 
ABBIE MACE, CLERK 
Attn: BECKY 
FREMONT COUNTY COURTHOUSE 
151 WEST 1ST NORTH 
ST ANTHONY, ID 83445 
IDAHO COURT Of APPEALS 
AMENDED NOTICE OF APPEAL 
--------- ---------------- -----------~-----
Docket No. 39264-2011 CHRISTOPHER J. Fremont County District Court 
MAGLEBY v. KEVIN GARN #2008-469 
Be advised that an AMENDED NOTICE OF APPEAL for the above-entitled appeal was 
filed in this office on N 0 VEMBER 21, 2011. 
11129/2011 DB 
For the Court: 
Stephen W. Kenyon 
Clerk of the Courts 
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Clerk of the Courts 
(208) 334-2210 
ABBIE MACE, CLERK 
Attn: BECKY 
FREMONT COUNTY COURTHOUSE 
151 WEST 1ST NORTH 
ST ANTHONY, ID 83445 
CLERK'S RECORD AND TRANSCRIPT DUE DATE RESET 
Docket No. 39264-2011-- CHRISTOPHER J. 
MAGLEBY v. KEVIN 
GARN 
Fremont County District Court 
#2008-469 
--------
The PENDING MATTER(s) in the above-entitled case has/have now been concluded and 
the appeal is now proceeding. 
The CLERK'S RECORD and REPORTER'S TRANSCRIPT must be filed in this office 
3-6-2012. 
For the Court: 
Stephen W. Kenyon 
Clerk ofthe Courts 
11/30/2011 
BY: KL 
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In the Supreme Court of the ~f,!(;\~Jf~itl!~~aho 
~2011 




KEVIN and TANYA GARN; IDAHO 
TRADEMARK PROPERTIES, LLC.; 













ABBIE MACrXIC'..J,~K ~-ry.· 
)} Bf -R , A TH, Deputy Clerk ORD R 0 :t-<N:'\1 
APPELLATE PROCEEDINGS 
Supreme Court Docket No. 39264-2011 
Fremont County District Court No. 
2008-469 
) Ref. No. 11-581 
) 
An ORDER CONDITIONALLY DISMISSING APPEAL was issued by this Court on 
October 25, 2011, as it appeared the Notice of Appeal filed in the district court on October 4, 2011, 
was not filed within forty-two ( 42) days from the date of entry of the Judgment, Decree of 
Disclosure of Foreclosure and Order of Sale entered by District Judge Darren B. Simpson on 
January 11, 2011; however, Appellant was allowed time to file a Response with this Court showing 
good cause why this appeal should not be dismissed and proceedings in this appeal were suspended 
pending further Order of this Court. Thereafter, a RESPONSE TO ORDER CONDITIONALLY 
DISMISSING APPEAL with Exhibits A, B, and C attached was filed by counsel for Appellants on 
November 16,2011. Therefore, good cause appearing, 
IT HEREBY IS ORDERED that this Court's October 25, 2011 ORDER 
CONDITIONALLY DISMISSING APPEAL be, and hereby is, WITHDRAWN and proceedings in J 
the above entitled appeal shall be REINSTATED and the due date for the filing of the Clerk's 
Record and Reporter's Transcript with this Court shall be set. 
cc: 
DATED this J~ p day ofNovember, 2011. 
Counsel of Record 
District Court Clerk 
Court Reporter Sandra Beebe 
District Judge Darren B. Simpson 
By Order of the Supreme Court 
Stephen W. Kenyoli, Clerk 
ORDER TO REINSTATE APPELLATE PROCEEDINGS- Docket No. 39264-2011 















Clerk of the Courts 
(208) 334-2210 
ABBIE MACE, CLERK 
Attn: BECKY 
FREMONT COUNTY COURTHOUSE 
151 WEST 1ST NORTH 
ST ANTHONY, ID 83445 
IDAHO COURT OF APPEALS 
P.O. Box 83720 
DEC- 5 2011 
By: ----+~""n:'::-:-:+.:rc::r:lr0}' ,,.___ _____ ...;;;.....~..,.......--·-' 
TRANSMITTAL OF DOCUMENT 
Docket No. 39264-2011 CHRISTOPHER J. 
MAGLEBY v. KEVIN 
GARN 
Fremont County District Court 
#2008-469 
The enclosed document(s) relating to the above-entitled case is/are forwarded for your information. 
11130/2011 11:41 AM DB 
For the Court: 
Stephen W. Kenyon 
Clerk of the Courts 
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StATE OF IDAHO 
SUPREME COURT COURT OF APPEALS 
Stephen W Kenyon 
Clerk of the Court 
Karel A Lehrman 
Chief Deputy Clerk 
- JeiiksBrotliers, Inc. 
2020 Round Valley Rd. 
Morgan UT 84050-9548 
RE: Supreme Court No. 39264 
Magleby v. Gam 
Dear Gentlepersons; 
November 30,2011 
Supreme Court Building 
PO. Box 83720 
Boise, Idaho 83720-0101 
(208) 334-2210 
The Notice of Appeal filed by Christopher J. Magleby lists Jenks Brothers, 
Inc. as a Respondent in this appeal. An attorney of record is not listed as representing 
Jenks Brothers, Inc.. Please engage the services of an attorney, who must then file with 
this Court a Notice of Appearance. If no Notice of Appearance is filed on behalf of 
Jenks Brothers, Inc. within the next twenty-one (21) days from the date of this letter, this 
appeal will proceed with the Kevin Gam and Idaho Trademark Properties as the only 
Respondents. 
cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
~Cereiy, ~ 
~ver, Senior Deputy Clerk 








Clerk of the Courts 
(208) 334-2210 
ABBIE MACE, CLERK . 
Attn: BECKY 
FREMONT COUNTY COURTHOUSE 
151 WEST 1STNORTH 
ST ANTHONY, ID 83445 
DISTRICTS 
County of Fiimw;ttl~ 0\III~' 
filed:====:::::::~-· 
.E620II-
. ABBIE MAC~~. . ..\ 
By: ____ _ 
·oe ut Clerk 
- --~ ---- ---- ----· 
DOCUMENT(S) FILED 
Docket No. 39264-2011 CHRISTOPHER J. MAGLEBY v. KEVIN GARN 
Fremont County District Court #2008-469 
Be advised, the following was filed in this office on 12-12-11 on behalf of: . 
MOTION TO WITHDRAW AS ATTORNEY OF RECORD and AFFIDAVIT IN SUPPORT. 
by Dale Thomson, attorney for Defendant-Respondent TRADEMARK PROPERTIES .. 
12/13/2011 sv 
For the Court: 
Stephen W. Kenyon 
Clerk of the Courts 













Clerk of the Courts 
(208) 334-2210 
ABBIE MACE, CLEJp( 
Attn: BECKY 
FREMONT COUNTY COURTHOUSE 
151 WEST 1STNORTH 
ST ANTHONY, ID 83445 
P.Q,.l~D,f ~3720 
B 'se, C&-~7201210 
L 
ABBIE MAC 
CLERK'S RECORD AND TRANSCRIPT DUE DATE RESET 
Docket No. 39264-2011 ·· CHRISTOPHER J. 
MAGLEBY v. KEVIN 
GARN 
Fremont County District Court 
#2008-469 
The CLERK'S RECORD and REPORTER'S TRANSCRIPT must be filed in this office 
3-20-2012. 
For the Court: 
Stephen W. Kenyon 
Clerk ofthe Courts 
01118/2012 
BY: KL 







IN THE SUPREME COURT OF THE STATE OF IDAHO 





Supreme Court No: 39264-2011 
Case No: CV-2008-0000469 
CERTIFICATE OF EXHIBITS 
I, Becky Harrigfeld, Deputy Clerk of the District Court of the Seventh Judicial 
District of the State of Idaho, in and for Fremont County, do hereby certify that the 
following is a list of the exhibits, offered or admitted and which have been lodged with 
the Supreme Court or retained as indicated: 
NO. DESCRIPTION SENT/RETAINED 
1 Silverhawk Lot 23 Costs Sent 
2 Reinstatement Annual Report Form Sent 
3 Annual Report Form - Idaho Trademark Sent 
4 Garn, Silverhawk Timesheet Sent 
Jill Magleby 
5 Silverhawk Lot 23 Costs Sent 
6 Garn, Silverhawk Timesheet Sent 
Chris Magleby 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 12th day of March, 2012. 
ABBIE MACE 
CLERK OF THE DISTRICT COURT 
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OF THE STATE OF IDAHO, IN AND FOR FREMONT COUNTY 





Supreme Court No: 39264-2011 
Case No: CV-2008-0000469 
CERTIFICATE OF SERVICE 
I, Abbie Mace, Deputy Clerk of the District Court of the Seventh Judicial District 
of the State of Idaho, in and for Fremont County, do hereby certify that I have personally 
served or mailed, by United States mait postage prepaid, one copy of the Clerk's Record 
and any reporter's Transcript to each of the parties or their Attorney of Record as 
follows: 
David A Johnson 
P.O. Box 52251 
Idaho Falls, ID 83405 
Kent W. Gauchay 
P.O. Box 50484 
Idaho Falls, ID 83405-0484 
Dale Thompson 
520 First American Circle 
Rexburg, ID 83440 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal ofthe said 
Court this 12th day March of, 2012. 
Abbie Mace 
Clerk of the District Court 
'<' 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR FREMONT COUNTY 





Supreme Court No: 39264-2011 
Case No. CV-2008-0000469 
Appeal Record Certificate of Service 
I, Abbie Mace, Clerk of the District Court of the Seventh Judicial District of the 
State of Idaho, in and for the County of Fremont, do hereby certify that the above and 
foregoing Record in the above-entitled cause was compiled and bound under my 
direction and is a true, full and correct Record of the pleadings and documents under 
Rule 28 of the Idaho Appellate Rules. 
I do further certify that all documents, x-rays, charts and pictures offered or 
admitted in the above-entitled cause will be duly lodged with the Clerk ofthe Supreme 
Court along with the Court Reporter's Transcript and Clerk's Record. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said 
Court at St. Anthony, Fremont, Idaho, this 12th day of March, 2012. 
Abbtt f&to) 
Abbie Mace 
District Court Clerk 
Bee y Harrigfeld 
Deputy Clerk 
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